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CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, 

amicus curiae League of California Cities aver that they are a nonprofit 

corporation which does not issue stock and which is not a subsidiary or 

affiliate of any publicly owned corporation. 
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INTRODUCTION 

Appellant City and County of San Francisco (“City”) has presented 

compelling arguments to this Court of Appeals to vacate the District 

Court judgment and dismiss the appeal. If the Ninth Circuit assumes 

jurisdiction, however, Amicus Curiae League of California Cities 

(“League”) submits that the Court of Appeals should vacate the District 

Court opinion and remand the case with instructions that the District 

Court consider a potentially dispositive issue of state law before 

reaching issues of constitutional law.  

In deciding that the City’s ordinance requiring Appellees 

(“Landlords”) to pay relocation costs to tenants evicted from their rental 

apartments under the Ellis Act, Cal. Gov’t Code § 7060 et seq. 

(“Ordinance”), effected an unconstitutional taking, the District Court 

violated a well-established principle of judicial review: it decided the 

case on a constitutional issue, rather than first adjudicating a 

potentially dispositive state law claim. The judicial practice of avoiding 

constitutional issues when non-constitutional grounds are potentially 

dispositive is well established. See, e.g., Alma Motor Co. v. Timken-

Detroit Axle Co., 329 U.S. 129, 136-37 (1946). Courts avoid deciding 
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constitutional issues whenever possible to promote sound judicial 

administration and to avoid convoluting constitutional jurisprudence. 

See Tung Chi Jen v. Immigration & Naturalization Serv., 566 F.2d 

1095, 1096 (9th Cir. 1977). Here, the District Court had ample state law 

grounds on which to decide the case, yet inappropriately skipped 

directly to analysis of Landlords’ constitutional claims. 

Since the mid-1980s, the Ellis Act has forbidden California public 

entities from compelling the “owner of any residential real property to 

offer, or to continue to offer, accommodations in the property for rent or 

lease, except for [certain] guestrooms or efficiency units within a 

residential hotel . . . .”  Cal. Gov’t Code § 7060(a). The Ellis Act does, 

however, allow public entities to mitigate adverse impacts on displaced 

persons; accordingly, the City’s Rent Code placed certain notice and 

disability accommodation requirements on a landlord’s withdrawal of 

units from rental. See San Francisco Admin. Code § 37.9(a)(13). 

In 2014, the City passed the Ordinance establishing new tenant 

relocation payment obligations for property owners invoking their Ellis 

Act rights to withdraw a property from the rental market. Excerpts of 
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Record (“ER”) 3:538.1 The Ordinance required property owners to pay 

“an amount equal to the difference between the unit’s monthly rental 

rate at the time the landlord files the notice of intent to withdraw rental 

units with the Board, and the market rental rate for a comparable unit 

in San Francisco,” for a two year period, divided equally by the number 

of tenants in the unit. San Francisco Admin. Code § 37.9A(e)(3)(E)(ii) 

and (iii).  

 Faced with paying their tenants more than $1,000,000 dollars 

under the 2014 Ordinance, Landlords sought injunctive and declaratory 

relief from the District Court under the state law theory that the 

Ordinance violated the Ellis Act, as well as the Fourth, Fifth, and 

Fourteenth Amendments to the United States Constitution. On October 

21, 2014, the District Court entered judgment for Landlords on their 

constitutional claims, striking down the 2014 Ordinance as a regulatory 

taking on its face, without addressing Landlords’ state law challenge to 

the regulation. ER 1:4-5.  

                                                           
1 Citations to the ER are to volume:page. 
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 The City appealed the District Court’s ruling. ER 2:116. Landlords 

argue that the City’s appeal is now moot because the City has since 

enacted new legislation to replace the 2014 Ordinance. The City 

opposes this argument, explaining that the proper course would be for 

this Court to vacate the underlying judgment and dismiss the appeal, or 

to reverse the District Court’s judgment on the merits. The League 

agrees with the City’s position regarding vacatur and dismissal of the 

appeal. The League, however, asserts that if this Court rejects the 

City’s argument for dismissal and assumes jurisdiction of the appeal, 

the District Court decision on the constitutional claim should be vacated 

and the case remanded to the District Court for a decision on Landlords’ 

state law claims, prior to reaching any constitutional issue. 

Had the District Court first considered whether the Ordinance 

was preempted by the Ellis Act, a favorable decision on that claim 

would have obviated the need to reach the federal takings question. As 

detailed, infra, a determination on the state law issue would have 

allowed the District Court to enjoin enforcement of the Ordinance and 

provided Landlords with the entirety of the relief they sought. For these 
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reasons, the District Court’s inappropriate ruling on the constitutional 

takings issue should be vacated. 

STATEMENT OF INTEREST 

The League of California Cities is an association of 474 California 

cities dedicated to protecting and restoring local control to provide for 

the public health, safety, and welfare of their residents, and to enhance 

the quality of life for all Californians. The League is advised by its 

Legal Advocacy Committee, comprised of 24 city attorneys from all 

regions of the State. The Committee monitors litigation of concern to 

municipalities, and identifies those cases that have statewide or 

nationwide significance. The Committee has identified this case as 

having such significance. 

The League is concurrently filing a motion for leave to file an 

amicus brief in support of City’s request for vacatur of the District 

Court’s decision, pursuant to Rule 29 of the Federal Rules of Appellate 

Procedure and Rule 29-2(b) of the Ninth Circuit Rules. 

Counsel for the League prepared the entire brief. No outside 

person or entity contributed funding for this brief.   
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ARGUMENT 

I. The District Court Decision Must Be Vacated Because That 
Court Inappropriately Decided the Case on the 
Constitutional Takings Issue, Rather Than First Deciding 
Landlords’ Potentially Dispositive State Law Claim. 

The District Court’s failure to consider the potentially dispositive 

non-constitutional issues in this case before reaching constitutional 

questions conflicts with Supreme Court and Ninth Circuit precedent 

requiring sound judicial administration and constitutional avoidance. 

Landlords’ complaint provided the District Court with a distinct state 

law preemption question upon which it could have decided the case. The 

District Court’s decision should be vacated to remedy this error. 

A. Under a Well Established Principle of Judicial 
Administration, Courts Must Avoid Deciding 
Constitutional Claims Where There Are Potentially 
Dispositive Non-Constitutional Issues. 

The Supreme Court has repeatedly held that “[i]f two questions 

are raised, one of non-constitutional and the other of constitutional 

nature, and a decision of the non-constitutional question would make 

unnecessary a decision of the constitutional question, the former will be 

decided.” Alma Motor Co., 329 U.S. at 136-37; see, e.g., Neese v. S. Ry. 

Co., 350 U.S. 77, 78 (1955); Peters v. Hobby, 349 U.S. 331, 338 (1955). 
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This principle of judicial administration applies to lower courts. Alma 

Motor Co., 329 U.S. at 136-37; Tung Chi Jen, 566 F.2d at  1096 

(“Federal courts will not resolve [constitutional] claims if an alternative, 

nonconstitutional basis for decision is available.”). 

So foundational is this practice of avoiding constitutional 

questions whenever possible that courts may raise dispositive non-

constitutional grounds sua sponte, even where the parties and the lower 

court have not identified those non-constitutional issues. See, e.g., Tung 

Chi Jen, 566 F.2d at 1096. In Alma Motor Company, the Supreme Court 

went so far as to vacate and remand the case for further proceedings on 

non-constitutional grounds after the Court had already heard oral 

argument on the constitutional issue. Alma Motor Co., 329 U.S. at 142. 

The Court acknowledged that “much time ha[d] been wasted” by the 

failure to notice the non-constitutional issue sooner, but insisted that to 

decide the case on the constitutional question would be to continue on 

the “wrong course.” Id.; see also Mackey v. Mendoza-Martinez, 362 U.S. 

384, 385-87 (1960) (after oral argument, the Court sua sponte asked the 

parties to brief a potentially dispositive non-constitutional question). 
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This rule is one of restraint and sound judicial administration, 

intended to bind all adjudicatory bodies ranging from administrative 

agencies to the United States Supreme Court. Tung Chi Jen, 566 F.2d 

at 1096. So important is the avoidance of unnecessarily deciding 

constitutional questions that courts have “emphasized [it] as one of the 

bases for vacatur.” Clarke v. United States, 915 F.2d 699, 708 (D.C. Cir. 

1990) (citing In re Applications of El Paso, 887 F.2d 1103, 1006 (D.C. 

Cir. 1989) (remanding to district court for vacation of its decision 

“insofar as it determine[d] the constitutional question”); see also 

Kremens v. Bartley, 431 U.S. 119, 128, 133-34 & n.15 (1977) (policy of 

avoiding unnecessary constitutional decisions animated holding that 

passage of new legislation mooted case and lower decisions should be 

vacated); Nat’l Black Police Ass’n v. Dist. of Columbia, 108 F.3d 346, 

353-54 (D.C. Cir. 1997) (finding that vacatur of unnecessary 

constitutional analysis “serves the public interest”). Here, the District 

Court’s decision passed over the dispositive state law issue to rule on 

the constitutional takings claim in violation of this principle and, 

therefore, must be vacated. See ER 1:4-27. 
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B. Landlords Raised Potentially Dispositive State Law 
Claims Before the District Court. 

Landlords raised a distinct, state law issue on which the District 

Court could have decided this case. The League takes no position as to 

the merits of Landlords’ Ellis Act preemption claim, but the necessity of 

considering this state law claim first, before deciding any constitutional 

claim, is clear. The Fourth Cause of Action in Landlords’ complaint 

alleged that “[t]he Ordinance’s tenant payments provisions [on their 

face] constitute an unreasonable, excessive, and impermissible burden 

on a property owner’s Ellis Act right to withdraw units from the rental 

market . . . in violation of the Ellis Act.” ER 3:605. Landlords echoed 

these allegations that the Ordinance violated the Ellis Act in their “as-

applied” challenge in the Tenth Cause of Action. ER 3:611-12; see also 

ER 3:600-601, ¶¶ 72, 78. Even with the District Court’s decision to 

consider only Landlords’ facial claims, the state law preemption issue 

raised in the Fourth Cause of Action presented possibly dispositive 

grounds upon which to decide the case. 

Moreover, existing state court decisions regarding Ellis Act 

preemption suggest that the challenge to the Ordinance under state law 

could have been in favor of Landlords, thus obviating the need to reach 
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the constitutional takings question. In reviewing a challenge to the 

2014 Ordinance under this same state law theory, the San Francisco 

Superior Court held that the payments required under the Ordinance 

were not “reasonable” under Pieri v. City and County of San Francisco, 

40 Cal. Rptr. 3d 629 (Cal. Ct. App. 2006) and, thus, the Ordinance was 

preempted by the Ellis Act. See Dkt. 10-2 at 71-73 (Jacoby et al. v. City 

and Cnty. of S. F., S.F. Superior Court No. CGC-14-540709 (Mar. 19, 

2015 Order)). After the City enacted amendments to the Ordinance in 

2015, another group of landlords challenged the amended law as 

preempted by the Ellis Act and as a regulatory taking. ER 2:109-12 

(Coyne v. City & Cnty. of S. F., S.F. Superior Court No. CPF-15-514382 

(Oct. 2, 2015 Order)). Avoiding a ruling on the constitutional issue, the 

court held that the amended ordinance was preempted, id.; the City has 

since appealed.  

Given these court decisions directly addressing the Ellis Act 

preemption question with respect to the 2014 Ordinance and the 

amended 2015 version, there is a reasonable possibility that the District 

Court also could have found that the 2014 Ordinance was preempted. 

This state law dispute is precisely the threshold question the District 
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Court should have addressed in its decision. Accordingly, the District 

Court decision addressing Landlords’ constitutional claims must be 

vacated and the case should be remanded to the District Court for a 

decision on the state law claim. 

II. A Favorable Decision on Landlords’ State Law Claims 
Would Have Offered Landlords the Same Relief That They 
Sought and Received from the District Court Based on the 
Constitutional Claim. 

In scrupulously avoiding constitutional questions where there are 

non-constitutional grounds for decision, courts have found that the 

basis for granting the plaintiff relief does not matter if the effect of the 

judgment is the same. As the Third Circuit explained in Allen v. Aytch, 

“an injunction based upon a breach of a contract or of local prison rules 

might well be every bit as effective as one predicated upon a 

constitutional infraction.” 535 F.2d 817, 822 (3d Cir. 1976). Here, a 

decision on Landlords’ state law preemption claims would have offered 

them all the relief that they received from the District Court’s 

constitutional takings decision.  
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A. Landlords Sought Only Equitable Relief and Not 
Damages. 

In their prayer for relief, Landlords sought only a declaratory 

judgment and preliminary and permanent injunctions against the City 

to prevent further action to enforce the Ordinance. ER 3:612-13. 

Landlords also made clear in their briefing of pre-trial motions that 

they seek equitable relief only, not damages. See Levin et al. v. City and 

Cnty. of S. F., No. 3:14-CV-03352-CRB, U.S. District Court Dkt. No. 19 

at 5 (arguing that “claimants that raise taking claims that seek relief 

other than money damages need not resort to state court for such 

damages before litigating their claims in state court.”)  

Although neither party questioned Landlords’ entitlement to 

equitable relief for a regulatory takings claim, the District Court 

granted the requested declaratory and injunctive relief in its October 

21, 2014 Order. See ER 1:4, 27.2 Landlords sought the same equitable 

                                                           
2 We note authority indicating that equitable relief as a remedy for a 
taking conflicts with the theoretical basis for takings, which requires 
compensation for a valid regulation that imposes a severe economic 
burden on the claimant. Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 
543 (2005) (“The [Just Compensation] Clause expressly requires 
compensation where government takes private property ‘for public use.’ 
It does not bar government from interfering with property rights, but 
rather requires compensation ‘in the event of otherwise proper 
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relief for their Ellis Act preemption claim. Thus, because Landlords did 

not seek damages, a decision on non-constitutional grounds would have 

provided them with all the relief they sought in their constitutional 

claims. 

B. Landlords Could Still Have Sought Attorneys’ Fees 
Under Their State Law Claims. 

In their complaint, Landlords asked for attorneys’ fees under 42 

U.S.C. § 1988, which would not apply to Landlords’ state law claims. ER 

3:613. Yet, Landlords could still have sought an attorneys’ fee award 

under California Code of Civil Procedure section 1021.5, the private 

attorney general doctrine. Code of Civ. Proc. § 1021.5. Indeed, the 

                                                                                                                                                                                           
interference amounting to a taking.”) quoting First English Evangelical 
Lutheran Church of Glendale v. Cnty. of L. A., 482 U.S. 304, 315 (1987)); 
see also Brown v. Legal Found. of Wash., 538 U.S. 216, 240 (2003) 
(noting that legitimate government action is precondition of takings 
claim). Equitable relief barring enforcement of a regulation, on the 
other hand, is an appropriate remedy for violations of due process and 
equal protection. See John D. Echeverria & Sharon Dennis, The Takings 
Issue and the Due Process Clause: A Way Out of a Doctrinal Confusion, 
17 Vt. L. Rev. 695, 706-07 (1993) (discussing the Court’s “melding” of 
remedies in the due process and takings contexts, and noting that “[t]he 
traditional remedy in a due process case is an injunction”). Cf. Thomas 
W. Merrill, Anticipatory Remedies for Takings, 128 Harv. L. Rev. 1630, 
1631-33 (2015) (arguing that equitable remedies are available for 
takings). 
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Plaintiffs’ attorney in the Jacoby case pursued this course in seeking 

attorneys’ fees.  See Attachment A (Jacoby et al. v. City and Cnty. of S. 

F., S.F. Superior Court No. CGC-14-540709, Reply in Support of 

Petitioners’ Motion for Attorneys’ Fees (May 14, 2015)).3 

Although the state court denied the attorneys’ fee award in 

Jacoby, attorneys’ fees may have been available to Landlords here 

under the same theory. Even if attorneys’ fees were not recoverable 

under Appellee’s state law claim, the availability of attorneys’ fees 

should not override the important policy of judicial restraint to avoid 

unnecessary constitutional determinations.  As the Supreme Court 

explained, “If there is one doctrine more deeply rooted than any other in 

the process of constitutional adjudication, it is that we ought not to pass 

on questions of constitutionality . . . unless such adjudication is 

unavoidable.” Spector Motor Serv., Inc. v. McLaughlin, 323 U.S. 101, 

105 (1944) (remanded and reversed on other grounds). 

                                                           
3 This document is available on the S.F. Superior Court website at: 
http://query.sftc.org/Minds_asp_pdf/Viewer/ViewerPageNew.asp?Web_S
erver=QUERY.SFTC.ORG&MINDS_Server=ntimagex&Category=C&D
ocID=04918940&Digest=6754dd684853d31e5aed75b2e54febe354e0fb86. 
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Where the highest court in the United States has been willing to 

divest itself of jurisdiction over a case it already heard to uphold this 

principle, Alma Motor Co., 329 U.S. at 142, it cannot now be said that 

Landlords’ potential claim to attorneys’ fees renders the District Court’s 

constitutional adjudication “unavoidable.” The District Court decision 

inappropriately reaching Landlords’ constitutional claims should be 

vacated to uphold this fundamental principle of constitutional 

jurisprudence, regardless of Landlords’ ability to seek attorneys’ fees.  

III. The District Court Decision Should Be Vacated and 
Remanded for the Additional Reason that the District 
Court Improperly Constitutionalized Local Land Use 
Regulation. 

One of the fundamental motivations behind the practice of 

avoiding unnecessary constitutional questions is to promote judicial 

restraint and to avoid a plethora of constitutional law interpretations. 

See Tung Chi Jen, 566 F.2d at 1096. Here, the District Court ignored 

this “traditional policy” and based its decision on an incorrect 

interpretation of regulatory takings law— exactly the result the 

doctrine of “sound judicial administration” is meant to avoid. See Alma 

Motor Co., 329 U.S. at 133-34, 142 (lower court should have decided 
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whether federal statute requiring payment of royalties applied to goods 

before considering constitutionality of statute).  

By unnecessarily venturing into federal constitutional territory, 

the District Court has compromised essential police power held by 

California cities. The City correctly argues that the District Court’s 

finding—that the Ordinance, a local regulation of land use, is subject to 

heightened judicial scrutiny under Nollan v. California Coastal 

Commission, 483 U.S. 825 (1987) and Dolan v. City of Tigard, 512 U.S. 

374 (1994)—sweeps aside several decades of regulatory takings 

precedent. The Supreme Court has consistently limited Nollan/Dolan 

heightened scrutiny to exactions—where the government could demand 

the applicant’s property “as a condition for granting a development 

permit the government was entitled to deny.” Lingle, 544 U.S. at 546-

47; see also Koontz v. St. Johns River Water Mgmt. Dist., 133 S.Ct. 2586, 

2595 (2013) (acknowledging that Nollan/Dolan apply to government 

conditions imposed on applications for real estate development). 

Exactions and regulations of land use, such as the Ordinance here, are, 

according to the Court, “worlds apart.”  Lingle, 544 U.S. at 547-48.  
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The Supreme Court has never applied Nollan/Dolan heightened 

scrutiny to a legislative regulation that, like the Ordinance, applies to a 

broad class of property owners, rather than to an ad hoc development 

application. This is because the takings doctrine arises from the concern 

that “some people alone [would be required] to bear public burdens 

which, in all fairness and justice, should be borne by the public as a 

whole.” Nollan, 483 U.S. at 835, n.4 (citations omitted); see also Dolan, 

512 U.S. at 384-85 (distinguishing between “essentially legislative 

determinations classifying entire areas of the city,” which are subject to 

deferential judicial review, and cases where “the city made an 

adjudicative decision to condition [an] application for a building permit 

on an individual parcel,” which is subject to heightened scrutiny); 

Koontz, 133 S.Ct. at 2594-2595 (heightened scrutiny applies where 

“owners apply for land-use permits” and where the government could 

use its “discretion to deny a permit” to coerce a property owner to 

dedicate property).  

The League has particular concerns with the District Court’s 

expansion of heightened scrutiny under principals of federalism. In 

California, legislative land use regulation is entitled to deferential 
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judicial review, rather than the heightened standard of Nollan and 

Dolan. See Cal. Bldg. Indus. Ass’n v. City of San Jose, 351 P.3d 974, 

986-87 (Cal. 2015) (legislative inclusionary housing ordinance 

constituted a land use limitation, not an exaction, and therefore is not 

subject to heightened scrutiny); San Remo Hotel v. City and Cnty. of S. 

F., 41 P.3d 87, 105-06 (Cal. 2002) (legislative housing replacement fee 

not subject to Nollan/Dolan scrutiny because “generally applicable 

legislation is subject to the ordinary restraints of the democratic 

political process”). In finding that Nollan/Dolan heightened scrutiny 

applies to the City’s legislative ordinance—an ordinance that does not 

exact a property interest as a condition of approval of an individual 

development application—the District Court adopted a new federal 

constitutional test for California local land use regulations that could be 

applied to invalidate even garden variety zoning laws.   

The District Court’s passing over a potentially dispositive issue of 

state law here to reach the constitutional issue—and applying a 

constitutional test in a novel way that is inconsistent with state law—

improperly federalizes and constitutionalizes local land use and 

economic planning, a quintessential local government responsibility. 
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See Lingle, 544 U.S. at 544 (means ends test not applicable to 

commercial rent control statute where that searching level of review 

would require “courts to scrutinize the efficacy of a vast array of state 

and federal regulations—a task for which courts are not well suited”); 

Griswold v. Conn., 381 U.S. 479, 482 (1965) (“We do not sit as a super-

legislature to determine the wisdom, need, and propriety of laws that 

touch economic problems, business affairs, or social conditions.”); Dodd 

v. Hood River Cnty., 136 F.3d 1219, 1230 (9th Cir. 1998) (“[t]he Courts 

of Appeals were not created to be ‘the Grand Mufti of local zoning 

boards’”) (citation omitted); Sylvia Dev. Corp. v. Calvert Cnty., 48 F.3d 

810, 828-29 (4th Cir. 1995) (“Resolving the routine land-use disputes 

that inevitably and constantly arise among developers, local residents, 

and municipal officials is simply not the business of the federal courts . . 

. .”).   

The League has a responsibility to the public and to all property 

owners to regulate the use of land to promote the general health, safety, 

morals, and welfare. The District Court’s encroachment into this 

prerogative is not only improper, it is also unnecessary because the 

District Court could potentially have resolved the case on a state law 
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ground, thus avoiding the need to adopt a controversial and overbroad 

constitutional test.   

CONCLUSION 

 The League supports the City’s contention that vacatur and 

dismissal of the Landlords’ appeal is the appropriate result. Should this 

Court instead assume jurisdiction over the appeal, the Court should 

vacate the District Court decision and remand the case to the District 

Court for a decision on the state law issue, before the Court reaches any 

constitutional question. 

DATED: March 22, 2016 SHUTE, MIHALY & WEINBERGER LLP
 
 
 
 By: /s/ Andrew W. Schwartz 
 ANDREW W. SCHWARTZ 
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