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TO THE HONORABLE PRESIDING JUSTiCE:. 

Pursuant to Rule· 8520, subdivision (f);· of the California Rules of 

· · Gourt,the· League of-California Gities("l,eague-.9-andCalifomiaState···· - ·· 

Association of Counties. ("CSAC") submit this application to file an Amici 
.. _· . : · .. -, -

Curia.e brief iri support orPlaintiffs and Respondents People Of the State of 

California and City of Upland (collectively, ~'City;' or ''Upland''). This . 

application is timely made pursuant to the Coilrt'sJune.ll, 2012order 

granting an extension of time to file an Amici Curta~ brief on behalf rif the.· · 

League and CSAC · ·. 

IDENTITY 0FAJ(f1CICURIAE AND STATEMENT OF INTEREST .. . . - - . . .. . . . . - . . . . . 

The Lea~e i~ llll association <>f 469 C~if~nrla cities dedicttiedto · .. 

protecting arid rest<>rlnglocal control in ordel" 1\) piTJvide for the pub)i~ 
health, safety, arid welfare of their residentS, and to erihance the qualitjiof · 

life for all Californians. The League is advised by itS Legal Advoc;acy 

Comrilittee; which is comprised <;f 24 city attorneys from all regions ofthe 

State. The Comrilittee monitors litigation of concern to municipalities; and . 

identities .those cases that are of statewide:-c-or nationwide-"-significance, 

The Committee has identified this case as being of such significance. · 

CSACis a none profit corporation. The m~bership consists ofthe. 

58 California co\mties: CSAC sponsors a Litigatioll..toordinationPrognun;. 

which is admipistered bythe County Coimsels' Association of California 

. and is overseen by the A~ociation's Litigation Overvi~w Committee, . 
. . 

comprised of county counsels throughout the state.· .T4e Litigation 
-. - . . 

Overview Conwrlttee moll! tors litigation of conceroto counties statewide. 

and has also detennined that this case is a m~tterof~tatewide ~ignificance . · 
affecting all coUn.ties. · 

. . ' 

This caseimplicates the constitutional polite power of counties and . 

cities to protect the health; safety, and general welfare of the public from 

what many elected Boards of Supervisors and City Councils have . 
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legislatively determined to be the negative secondary effects. of medical 

marijuana dispensaries. The proliferation of such dispensaries has created 

---- challenging-land use-problems for counties and citie$ statewide . .In the face 

of wide ranging and increasing reports of crimes and other threats to public 

safety from mariju!\lla dispensaries, collectives, or cooperatives, many loCal 

govermnents have enacted pernlanen~ zoning prohibitionS~ . l3y one 
advocacy group's recent cotiilt, 7.6 ~ities and nine counties have -adopted 

moratoria prohibiting marij-Qan~ :distribution facilities andl18 ci~~s and 20 -

counties have adopted perirul.n,entprohlbitions of one sort.0r ariother. (See, . 

http://www.safeaccessnow.org/artide;php?id=3165.) These land :U.se 

decisions represent legislati~~judgments made by local el~c:ied legislative •. - .· .. 

bodies about the wisdom ofand .il_eed forlocal control oV:era particularly · · 

vexing and highly unusual land use - one that is illegal under federal law in 

all circumstances. 

In this case, the trial court decided correctly that neither the

Compassionate Use Act ("CUA") nor the Medical Marijuana Program Act -

(''MMPA'') prevented the City ofUpiand from exercising its constitutional 

police power to adopt an ordinance prohibiting medical marijuana 

· distribution facilities. In so doing; the triai court follow~d Settled 
constitutional separation of power priildples .. Courts must d~fer:to the 

legislative judgments made 1>Y loca1 elected officials; wh6' are in the best 

position to evaluate local conditions, tommunity needs, and the public 

welfare. In recognition of this principle, courts have also repeatedly 

emphasized that a local regulatio~ should not be found to.be preeinpt~d by 

State law uuless it is cleat tlmt a true conflict exists. No such conflict exists 

here. 

Appellant's argument that the State's medical mariju~ laws 

somehow preempt loc;al zoning prohibitions of medical marijuana. 

dispensaries not only unde11Jlines the principle of local land use control, it 
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hastens to find a conflict between Upland's nigulation and state law where 

none exists. Appellant's argument ignores the express language of both the 

. - .. CUA and the MMPA, cas~s interpreting thetn, settled principles pf 

·statutory construction, and recently-enacted amendrilents to the MMPA; all · 

·. of which together establish clearly that neither the voters nor the 

· Legislature in any manner intended or undertook tq prohibit the locallat1d. . 

use regu1ations enacted by tlJ:e City ofl]pland and over 200 other citie~ aJ1d .· .·. 

counties statewide . 

. Because the League lind CSAC have auirique and important insight > .. 

· into the inatters implicated in this litigarlon, tl1ey apply to this Court f~r ·.·• • .. ·. ·.· .. 

•permis8ion to file this amici curiae brief irisupp<irt of the City ofUplart<fon··. 
. . . - . . . 

· this matter of statewide significance: Applic~t League and CSAC hlive ·. ·· .. · · 

appeared as Amici ('uriae before other corirts on matters involving similar 

issues, including Pack v. Superior Court of Los Angeles County (City of 

Long Beach), Case No. B228781 (2dApp. Dist, Div. 3);People v. 

Wildomar Patients Compassionate Group, Inc., Case No, E052728 (4th· 

App. Dist, Div. 2); and Americans for Safe Accessv. City of Los Angeles, 

Case No. 13230436 (2d 1\pp.Dist, Div. 8). No party has made any 

·.mOnetary contribution to fund the preplt);atiOri an& submission of tills brief . . ··• 

Counsel for the League and CSAC are fam:iharwith the issues iii this.·· 

.case and the scope oftheirpresentation and believ~ furi:her argumentis . 

needed on the folloWing point: California cities and counties have broad; 

-4-
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constitutional authority to enact local land use and zoning regulations, 

including prohibitions of medical marijuana distribution facilities. Neither 

·· - ·····the CUA nor theMMPA preempts suchlocal.regulation. ········.····· · · 

Dated: July], 2012 
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BUR1CE,.WILLIAMS& ~()RENSEN, 
LLP 

: . . . .·; 

By:~··~· t~R Bi'owii (SBN 104254) 
Stephen A. }.1cEw~ (S:BN 186512) 

. Attorneys foi:.A111ici Curiae 
League of' Clllifornia Cities and 
California State AssoCiation of 
Couilties .· · 
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I. ISSUE PRESENTED 

This case presents the question of whether the Compassionate Use . 

·· Actofl996("CUA") lind thecMedicatMarijuana ProgramActof2003· · 

("MMP A") prevent a vity from exercising its constitutional police power· 

authority to prohibit the .establishment and· operation of a medical marijul!illl · 

collective, cooperative~ or dispensary withinitsjwisdictionalboundaries. 

II. INTROriUCTION AND SUMMARY OF ARGUMENT . 

Appellant ~gues ~at the CUA and MMPA preempt Upland'~ 
zonjng prohibition oftnedical marijuana establishme~ts. (AQB 16-49.) .. · 

Appellant's cohtention tluitstate law preemptslocal zoning prohibitions, .. 

and thereby requires ali counties and cities to peri¢t sfurefro;rit medical . 

marijlll!lla dispen.saries, with absolutely no guidarice from the ~tate 
regarding the scope of permissible regulations, is erroneous and was 

rejected expressly ii1 City of Claremont v. KYZI,I"e (2009) 177 Cl;ll.AppAt:h 

1153, and County of Los Angeles v. Hill (2011) 192 Cal.App;4th 861, and·. 

by subsequent amendmc;:nts to the MMP A. Contrary to appellant's 

ar~ment, neither the CUA nor the MMPA preempts local land use 

regulation, including prohibition, of medicai marijuana dispensaries and 

neither iaw provide~ a.ii ~ffirmative defense ~iimn}Unity from traditional 

nUisance abatement ~ctions based on local muiliciphl code viohttions .. The 

triiil court, therefore, properly enjoined appellant from operating li 
. . . -

storefront marijuana distribution facility in 'dolation of the Upland 

Muilicipal Code. 
. . . 

lri affrrrtling the injunction against appellant's municipal cod~;. 

violations, the Court ofAppeal recognized the importance oflocal control 

over fundamentitlland use decisions, such as whether a particular activity is 

appropriate for a particular community. Cities and counties have a duty to 

protect the public safety. They fulfill their duty by exercising their 
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constitutional authority to regulate various activities including, fur example, 

their pennissibility or location. U1,1d(:r our constitutional formof 
. .. . 

...... government, cities· and coUnties. actthrough .. their el~ted city councils and . 

boards ofsupervisors, who are charged with making the land use decisions 

for their respective Cities and counties. 

In the particWat- case ofmecllcal marijuana diStribution, the need for 

local control is paramount. . Cities and counties statewide-have confronted 

the widespread proliferation of marij\iana distribution facilities. .There have · 

been wide ranging and increasipg reports of crimes andotheithreats to 

public safety from marijuana dispensaries, c.ollectives or cooperatives, 

demonstrating that thes.e fa~ilitle~ihcrease the risk to pubiitsafety and 
. . . ' ..... . 

welfare through muidets, assa:uits, burglaries,· robberies;iQegal .narcotics· · 

sales, driving under the influence, teen substance abuse, and other crimes 

and public nuisances. In particular, nearby schools, businesses,· churches, 

and residential areas suffer due to marijuana distribution • f~cilities. 1 

There is no constitutional or statutory basis to restrict counties and · 

cities in their efforts to address and eliminate these land use and public 

safety problems. We start first with the fact that there is no constitutional··· 

right to use or distribute th~ substance,· For decades, tilanJu!Ulll.advocates 

have litigated every conceivable baSis for clmming a right t<i lise or 

distribute marijuana, including constitutional rights, statutory rights, and 

medical necessity. Yet, co-urts have tonsistently rejected these arguments, 

and have ruled repeatedly fuat tl1ere is no constitutional right, no statutory 
. . . . . 

right, no medical necessity defense; .and no fundamental policy tq protect 

marijuana use oi: distribution. 

I The California Police Chiefs Association has compiled poli~e reports, 
news stories and statistical research regarding such secondary impacts in a 
2009 white paper report located at: htto://www.procon.org/sourcefiles/ 
CAPCAWhitePaperonMarijuanaDispensaries.pdf. 
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. More important forthis discussion, the CUA and the MMPA do not 

preempt counties' and cities' constitutional authority to regulate and restrict 

. . . marijuan_a distribution facilities, Theissue has now been addressed and . . 

· resolved by the Court of Appeal in K.ruse and lfill. 
. . 

· What is more, the Hill Court recognized that if there ever had been 

doubtonthe issue, one of two recent amen~llts totheMMPA eliminated 

it: "If. there was ever any dpubt about the Legi~lature' s mtention to alloW 

local governments to regulate marijuana dispenSaries, arid we do not · · 

believe 1:here was, the newly enacted.[Healtli and Safety Codef seetiori •· 

. 11362.768, has made dear that local governirients may regulate 

·. dispe~sarles.". (192 Cal.App.4th at p. 86s [~m~hasis added].) 

· Subsequent to the decision in Hill, the Legislature acted yet agai~. · it· · 
amended Sectioril.1362.83 to eliminate any remaining doubt about cities' . 

and counties' authority not ollly to regulate marijuana distribution facilities' 

existence and operations, but to- impose both civil and criminal penalties for 

violating such regulations. · 

It is important to recall that marijuana remains illegal under federal 

law. Moreover, the CUA a:nd MMP A provJde only an affirmative defense 

to criminalprosecu:tion under California law for certain. medicinal lise$. It •• · 
. is simply not the case that the CUA lll1dlor MMP A create any right to iise 

.·. or distrlbute marijuana. The constitutional rightto regulate marijuana 

distribution facility locations and compliance with local ordimuices should 
.· . . . 

be recognized and protected by the courts. 4mic:i curiae League of · 

California Cities ("League") and California State Association of Counties .. 

(''CSAC") support the City's request that the trial court's order enjoirung 

appellant from operating an unperli:littedstorefrortt marijuana dispensary be 

upheld.· 

2 Ullless otherwise indicated, all code references are to the Health and · 
Safety Code. 
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As demonstrated below, not only has appellant failed to establish 

state law preemption, itcannot do so. First, cities and c(Junties have broad 

--_- ---- -- -constitutional powet'Sto protectpubliGsafety and regulate land uses such as

those here. Second, California law recognizes that cities and counties are 

not preempted from restricting marijuana distribution facilities. Third, 
. . ' ,•, .. 

California's marijuana laws, .the CUA and theMMPA, Iiot only anticipate 

such locahegulatioh, they expressly allow it. The League ·and CSAC 

therefore respectfully urge the Court to affirm the Colnt of A1Jljeal's 

decision upholding the prelimil).ary injun,ction,tocrejei:tliPPellant's · 

• meritless state law preemption arguments, and prese;etrilditionallocal 

control over a challenging and potentially dangerouslandtise activity. 

III. LEGAL ANALYSIS 

A. Counties And Cities Have Plenary Constitutional 
Authority To Control Land Uses Within Their Borders. 

Local police power derives from: the California Constitution, not 

from legislative gtace. Article XI, section 7, of the California Constitution 

authorizes counties and cities to enact and enforce regUlations in order to 

protect the public's health, safety, and welfare. Article XI, section 7 states: 
' ·•A county or city-may make and enforce wl.thin its_ limits alllocal; police, 

sanitary, and other ordinances and regUlations pot in conflictwith general 

laws." Pursuant t~ this constitutional police power authority, "counties and 

cities have plenary authority to govern, subject only to the liinitation that 
. . 

they exercise this power within their territorial limits and subordinate to 

state law.~' (Candid Enterprises, Inc. v. Grossmont UnionHtgh School 

Dist. (1985) 39 CaL3d 878, 886.) "Apart from this limitation, the police 

power of a county or city under this provision is as broad as the police 

power exercisable by the legislature itself." (Ibid.) 

The constitutional police power il)cludes; of course, the authority to · 

regulate local land uses. (Big Creek Lumber Co. v, County of Santa Cruz 
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(2006) 38 Cal.4th 1139, 1151.) "Comprehensive zoning has long been . 

established as being a legitimate exercise of the police power. [Citations.]". 

(Beverly Oil Co; v. CityofLosAngeles (1953) 40 Cal.2d 552, 557.) .''[A] · 

city's power to control its own land use decisions derives from this inherent 

police power, not from the delegation ofauthority by the state." (DeVita v. 

County of Napa (1995} 9 Cal.4th 763, 782.) "The power of cities and· · 

counties to zone land use in accordance with local conditions is well 

entrenched." (IT Corp. v. Solano County Bd. ofSupervisors(l991) 1 

Ca1.4th 81, 89) In fact, while ''h]he Legislature ha,S specified certain · 

minimtim standards for local zoning regulations (Gov .. Code, § 65850; et · · 
. - '· .. 

. seq.),;, it has also "carefully expressed its intent to retain the maximum . 

degree oflocal control (see, e.g.,id., §§ 65800, 65802)." (IT Corp. v . .. · 
Solano.County Bd. ·of Supervisors, supra, l.Cal.4th 81, 89.) "[L]ocal 

control is at the heart of the [zoning] process." (Bownds v. City of Glendale 

(1980) 113 Cal. App. 3d 875, 880.) 

. The principle of local control over land use is also supported by a 

long line of United States. Supreme Court decisions dating back to Village 

of Euclid v. Amber Realty Co, (1926) 272 U,S. 365. lh Village of Euclid, 

the Supreme Cpurt rejected a Fqurteenth Afuendment challenge to a1;omng . 
ordinance and held that such police power ordinan~es were valid unless · ·· ·. 

they were "clearly arbitrary and unreasonable, havmg no substap.tial. 

rdation to the public health, safety, morals, or general welfare." (Id. atp: 

395.) In Berman v. Parker (1954) 348 U.S. 26, the Supreme Court 

observed that the police power's scope was broad and that, [ s ]ubjectto · · · . 

specific constitutional limitationS, when the legislature has spoken, the · 

public interest has been declared in terms well-nigh conclusive:'' (Jd. at p. 

32.) In Warth v. Seldin (1975) 422 U.S. 490, the Court further observed 

tha:t "zoning laws and their provisions, long considered essential to · 
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effective urban planning, are peculiarly within the province of state and 

local legislative authorities." (Id. atp. 508, fu. 18.) 

. . . . Based on thesewell.established authorities, courts view locallarid ·· . . - . . 

use decisions ·with great deference. (Consolidated Rock Products Co. v. 

City of Los Angeles (1962) 57 CaL2d 515, 522-523.) As courts have long •· 

· recogni:zed, such deference is required because the proper exercise of the 

policepower ''is primarily a legislative and not a judicial function." (Jd. at 

· . ·· .. p. 522'). Local officials, rather than legislators or judges, are in the best 

· ·. positii;m to evaluate the interests and needs ofa community an<ftnilke 

·· .. determinations ab<>ut appropriate land uses.· (BreakzoneBilliards v. City.of 

Torrance (2000) 81. Cal.App.4th 1205, 1248.) "The wisdom of [a zonjng · 

regulation] is a matter for legislative determination, and even though a · 

court may not agree with that determination, it will not substitute its 

· .· judgment for that of the zoning authorities if there is any reasonable 

justification for their actiori." (Carty v. CityofOjai (1978) 77 Cal.App.3d . 

. 329, 333, fn, 1.) 

Accordingly, every intendment is in favor of the validity oflocal 

land use regulations. (Big Creek Lumber Co. v. County of Santa Cruz, 

. supra, 38 CalAth at p.l152.) A court will uphold a locillland use 

regulation uriless the party challenging the law can demonstrate that it is 

arbitrary or unreasonable: (Lockard v. City of Angeles · (1949) 33 Cal.2d 

453, 462; San Remo Hotel v. City and County of San Francisco(2002)27 

Cal.4th 643 674, fu. 16.) A court's function in reviewing a local land use 

regulation "is to dete~newhether the record shows a reasonable basis for 

the action of the zoning authorities, and, if the reasonableness of the 

ordinance is fairly debatable, the legislative determination will not be 

disturbed." (Lockard v. City of Los Angeles, supra, 33 Cal.2d 453, 462:) 

Furthenilore, a county's or city's broad constitutional police power 

· · to enact legislation is subject to state law preemption only if the local 
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legislation duplicates, contradicts, or enters an area fully occupied by 

general law, either expressly or by implication. (Cal. Const. art. XI,.§ 7; 

· O'Connell v .. City ofStockton(2007) 41 Cal.4th-l061,1067.}A local law 

contradicts general law if it is inimical to statdaw. (!d. at p. 1068.) 

"[L]ocallegislation enters an area that is 'fully occupied' by general law 

when the Legislature has expressly manifested its intentto 'fully occupy' 

the area [citation], or when it has impliedly doneso in light of one of the 

followingindicia of intent: '(1) thesubject matter has been so fully and 

completely covered by general law as to clearly indicate that it has become .• 

exclusively a matter of state concern; (2) the subject matter has been . . 

partial,ly covered by general law couched in such term:s as to indicate 

ch,arly t:hat a paramount state concern will not tolerate further or additional 

local action; or (3) the subject matter has been partially covered by general 

law, and.the subject is of such a nature that the adverse effect of a local 

ordinance on the transient citizens of the state outweighs the possible 

benefit to the' locality [citations]." (Sherwin-Williams Co. v. City of Los 

. ·Angeles (1993) 4 Cal.4th.893, 898,) 

"Whether state law preempts a local ordinance is a question of law 

thaJis subject to de novo feview." (Roble Vistg Assoct~tes v. Bacon {2002} ·· 

· 97Cal.App.4th 335, 339.) "The party claiming that general state law 

preempts a local ordinance has the burden of demonstrating preemption." 

(Big Creek Lumber Co. v. County of Santa Cruz, supra, 38 Cal.4th at p. 

1149.}. 

· There is a strong presumption against preemption oflocalland use 

regulations. (Garcia v. Four Points Sheraton LAX (20HJ) 188 Cal.App.4th 

364, 374.) "[I]n view of the long tradition oflocal regulation and the 

legislatively imposed duty to preserve and protect the public health, 

. preemption may not be lightly found." (People ex rei. Deukmejian v. 

· County of Mendocino (1984) 36 Cal.3d 476, 484.) "[W]hen lqcal 

iRV #4539-4920-3215 vi -7~ 



( 

c 

c· 

·.c···· 

( 

'C' 

c 

govel1lllleiitregulatesin an area over which it traditionally exercised 

control, such as the location of particular land uses, California courts will 

presume, absent a clear indication .of preemptive.intentfrom. the- . - ... 

Legislature, that!!uch regulation is not preempted by state statute.'' (!d. at p. 

1149,) Indeed; the C~ifomia Supreme Court has "been particularly 

'r~luctant to i~fer legislative intent to preempt a field covered by municipal 

reguliJ,tion when there is a signific!ll1t io.cal interest to be served that may 

differ from one locality to another.'" (Big Creek Lumber Co. v. County of 

Santa Cruz, suprli,3 8. Cal.4that p. 1149 [quoting Fisher v. City of Bt~rkeley 

(i984) 37 Cai.3d644, 707].) 

Medital mllri.j~ana is just such a "fleld" in which there are • • 

"significant local h1terest[ s] to be served that may differ from one locality 

tO .another." (Big Creek Lumber Co. v. County of Santa Cruz, supra, 38 

Cal.4th atp. 1149.) California's 482 cities and 58 counties are diverse in 

size, population, and land use. While several California cities and counties 

have determined to allow them; medical marijuaJ;J.a dispensaries are not 

appropriate or compatible with surrounding land uses in every community. 

Some communities are predominantly residential and do not have sufficient 

cc)mmercial or mdustriitl space to accomm:odate medical marij~ ~es. 
Some conimunities ha.Ve determined, in their legislative discretion, that due 

to theillegaiity ofinanjuana, numerous safety concerns accompany . 

medical marijtia.lia distribution that are not present with pharmacies and 

othennedical-related facilities, They have found that dispensaries raise 

concerns of security; marijuana abuse, and of providing an environment for 
. . . 

other illiCit drugs. Coi.Jrts have upheld suchJegislative judgments, noting 

that marijuana has a "substantial and detrimental effect on the health and 

general welfare oftlle American people." (Lepp v. Gonzalez (N.D. Cal., 
' . . . . 

Aug.2, 2005) 2005 U.S. Dist. LEXIS 41525, at *26; Phillips v. City of 

Oakland (N.D. Cal. 2007) No. C 07-3885 CW, 2007 U.S. Dist. LEXIS 
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94651 at *5-6.) In Cowity of Los Angeles v.Hill, supra, 192 Cal.App.4th 

. · 861, the court held that ''medical marijuana dispensaries and pharmacies are 

·· Mt 'similarly situated' for p~blic health and safety purposes and therefore _ 

.. ·need not be treated equally.". (Jd, 'at p. 871.) In reaching this conclusion, 

• • the court observed that the presence of large amounts of cash and marijuana 

. . at ll1erucal marijuana dispensaries makes them attractive targets for crime. 

.··. · .. (ibid.) 

Accordingly; the "Strong presumption" againSt state law preemption 
. . . . ' . - . . . . . . . 

applies to the CUAandMMPA. ltisapp~llant's burden to prove state law 

. preemption by showing ,;a d~ar indication of preemptive intent from the 

Legislature." (Big CreekLumbei'Co. v. County of Santa Cruz, supra, 3 8 

CaL4th at p. 1149.) Appellant ciUmot satisfy this burden of demonstrating 

preemption. 

B. TherelsNo Constitutional Right To Use Or Distribute 
UMarijuana 

In analyzing whether the Legislature intended to preempt local 

zoning prohibitions ofmedicl!l marijuana dispens~es and distribution · 

facilities, it is ,important to :note ttiat there is no federal or state .. , 

·. •·. •. cOnstitutional right to USil me~cal i:narijua,na. Every case, state. and federal, 

··.·.· · ... thaf)l!ls considered the issue has concluded that there is no constitutional 

· · ·. · right to obtain, .use or dispense marijuana for medicinal purposes. (See, 

e.g., Ross v. Raging Wire Telecommunications, Inc. (2008) 42 Cal.4th 920, 

. 928-929 [rejecting a freedom of association/privacy rights argument and 
. . . . ,_ . 

·. holding that the CUA did not. create "a broad right to use marijuana without 

hiildrimce orinconvenience,"butrather created only a limited criminal 

defe!ise ]; County of Los Angeles v. Hill, supra, 192 Cal.App.4th at p. 871 

[rejecting equal protection challenge becaUse marijuana remains illegal 

under federal law, andthus n()t similarly situated to other medical uses]; 

People v. Urziceanu (2005) 132 Cal.AppAth 747, 773 [holding that the 
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CUA created a limited defense to crimes, not a constitutional right to obtain 

marijuana and that a person has no more constitutional right to cultivate, 
·. - .. · . . . . . . . . . 

stockpile, and distributemarijuana under the Compassionate Use Act than 

he has to c~eate a dispensary to collectivdypurchase; .sto~kpile; and 

.·. distribute Ill).~ other legitimate presciiption medication"]; County Of Santa 

Cruz v.:Ashctoft(N.D.CaL1003) 279F. Supp. 2d ll92 [finding "no 

fun&miental right to cultivate or possess· marijuana for medicinal use"]; 

l,?.aich v. Aslrct;ft (N.D. Cal, 2003) 248 F; Supp.2d 918, 928 ["Plaintiffs ... 

do not ffilve a fundamental, constitutional right to obtain and use 

[manjuiilmJfortreatme~i:"]; United States v. Osburn(C.D. Cal. :2003)2003 

U.S. Dist. I ... EJC!s 8607, at *2; Lepp v. Gonzalez, supra, 2005 U.s·. Dist. 

LEXIS)IJS25, af*26; Phillips v: CityofO~kland, supra, :2007 U.S. Dist. . 

LEXIS 946~ l,at *5-6 [rejecting equal. protection and due process claims, 

holding "[e]venthough [the CUA] permits the personal use ofmarijuana 

for medichl reasons, the commercial sale of medicall1iarijuana is still 

illegal under C8Iifornia's criminal law;']; United States v .. Cannabis 

Cultivator's Club (N.D. Cal. Feb 25, 1999) 1999 U.S. Dist. LEXIS 2259 at 

*2-3 [holding that defendants did nothave a constitutional right to obtain 

marijuima froii1· a medic81 cannabis cooperative free 6f government police · 

power].)· 

Other federal court decisions involVing local regulation of 

dispensaries similarly undermfue the assertion of a constitutional (or federal 

statutory) right to use, obtain, and distribute medical marijuana. (See, e.g .. , 

James ~;C{tyofCostaMesa(9th Cir, 201:2) 2012 U.S. App. LEXIS 10168, 

*1 [rejectingailADA challenge to a local prohibition on medical marijuana 

dispensaries because marijuana is ill~gal and cannot be prescribed legally].) 

In addition, California cases decided prior to the 1996 enactment of the 

CUA concluded. there was no constitutional violation in the state's adoption 

and enforcement of its general criminal laws governing marijuana. 
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• (National Organization for Reform of Marijuana Laws v. ·Gain ( 1979) 100 

CaL App. 3d 586 [rejecting privacy, equal protection, due process and other 

~onstitutional claims]:) . • . 

The California and Uriited States Supreme Courts both have 

recognized that the federal Controlled SubstancesAct (21 U.S.C. § 801, et 

·. seq.) makes marijuana use illegal despite Califorriia's medical miuijuana . 

law. CRoss v. Ragl'ttg Wire Telecommunfcations, Inc.; supra, 42 Cal .4th at 

. p. 926~ (Gonzales v. Raibh(2005) 545US. atp.27.) Stated simply, 

··•. marijuana use is nota constitutional right, isnotprotectedby a 

''fundamental public pollcy," and ren}ains illegal under federal law 

. <regardless of Califorftiitjs ,;nedical mariJuana law .. 

C. Ther~Is N~ Cimflict Between Loc~ Zoning Ordinances 
Prohibiting Medical Marijuana Distribution Facilities and 
the CUA andMMPA.·. 

·. . 

Appellant does not dispute that medical marijuana lacks 

. constitUtional protection (AOB29) or that counties and cities have a 

. constitutional authority to controllartd use. activities .. In fact, appellant 

~oncedes that local gov~nunents crunestrictand regulatemedical 

marijuana dispensaries. (AOB 35, 39~40, 43.) Appellant,.however, 

·-·•• · · ~onten& that there is~ c61l.tlict betw~ena complete ~~nlng prohibition · • 

• against medical marijuana distribution facilities llhd the provisions of the 

CUA and MM]>A. Undeuppellant's ~r~emption theory; the CUA and · 

MMP A strips all local governments of the basic zotrlng authority to say 

"no" to medical marijuana facilities, even th6ughsudi a land use activity is 

.. Indisputably illegal @der fe~erallaw. AS appellant wou~d have it, all local 

governments must allowfonnedical marijuana dispensaries somewhere 

within their boundaries irrespective of the size and characteristics of the 

community, and despite the potential hazards ofsuch a land use and the 

continuing illegality of medical marijuana under federal law. Neither the 
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CUA nor the MMPA says any such thing, of course, and neither may be 

reasonably C()nstrutid as requiring suc!J: an absurd result. 

Appellaiitoverlooksthe limited, scope ofthe. State?s medical 

· marijuana laws. The CUA and MMP A do no more .than provide limited 
. . . . . ·.. _,. . ·.· 

in:iinunity from criminal prosecution under specific state statutes> Neither 

laW limitsor affects local control over Iarid use decisions, much less · .. 
. . 

cotllpels e~ery county and city iil the State to allow medical marijilana. 

dispe~aries .. As demonstrated by the pfain language ofthe CUA and 

MMP A, their legislative history> an~ c~ntrolling case law, these bn:vs ·. 

recogclzethat counties andci~es.mayaJlow dispbnsaries. They do not 

. require them to do so, however. •• >· ... · 

1. The CUA Does Not Limit L6cal Government's .. · 
Constitutio~i.U Police Power . .. . . . 

Appellant argues that Upland's zoning prohibition against medical 

:riJ.arljuana dispensaries undermines the CUA and· is .therefore: preempted. 

(AOB 16-35.) The CUA, however; is narrow inscope and does riot address 

or affect, in anyway, local control over basic land use deCisions. 

In pertinent part, the CUA providesthat: "Section ll357, relating to 

the possessiort of ll).arijuana, and section 11358,telatingto t:)J.e c\lltivation 

of marijuana, shall not apply to a ~ati~nt; or to ap11ti¢n(s primary 

caregiver, who possesses or cultivates marijuana for 'the personaimedical 

purposes o(the p11tientupon tli.e written or oral wconlm.eridation or 

approval ofa physician." (§ 11362.5(d}.) The CUA Specifically provides 

that nothing therein "shall be construed to supersede legislation prohibiting 

persons ftom engaging in conduct that endangers others." (§ 11362.5, 
. . 

sub<}. (b)(2).) Consistent with this provi~ion, the ballot arguments in 

support of Proposition 215 carefully asswed voters that the CUA "does not 

allow Unlimited quantities of marijuana to be grown anywhere. It only 

allows marijuana to be grown for a patient's personal use. Police officers 
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ca:n still arrest anyone who grows too much, or tries. to sell it" (Ballot 

Pamp., Geri. Elec. (Nov. 5, 1996), rebuttal to arguinent against Prop, 215, p. · 

. 61, Respondertt's Motion for Judicial Noticel 

Notably; the CUA does not contain any express language that 

requires cities a:nd counties to allow dispensaries or prohibits cities and 

counties fromregulatirig such land uses. (City of Cldremont v. Krose, 

supra, 177CalAppAthatpp. 1172-1175:} The CUA,does "not allow for 

collective cultivation and distributi01,1 of marijuruta by someone who is a 

q~alified patient for the benefit of other qualifie<ipatients or primary. 

caregi've~." .(Peopliv.Urziceanu, SUpta, 132 CalApp.4th aip. 769.) 

Furthermore, "[t]he ~perative provisions of tlie Cll'A do notaddress zoning 

or business licensing decisions." (City of Clarem~mt v. Kruse, supra; 177 

Cal.App.4that PP- 1172-1173.) As Kruse observed, '~[t]he CUA does not 

authorize the operation of a medical marijuana dispensary, nor d0es it 

prohibit local governments from regulatirig such dispensaries." (!d. at p. · 

1173. [citations omitted]_) 

. Rather, as interpreted by the California Supreme Court, the CDA 

provides only a "limited immunity'' from state criminal prosecution to 

qualified patients and their designated pri;nar)' ~e:givers. (People w · 
Mower (2002)28 Cai.4th457, 470; see also, Peopiev. Kell)i(20l0)47 

CaL 4th 1008, 1014 ["the cuA ... providesonly im affirmative defense to a. 

ch!!fge of possession or cultivation"].) The CUA did not "legalize'' 

marijuana or dispensaries for its distribution- (Ross y. Raging Wire . 

Telecommunic(ltions, supra, 42. Cal .4th at p: 926>) More importantly, "[t]he · 

CUA does not authorize medical marijuana patients or their primary 

caregivers to engage in sales of marijuana." (Peopl~ ex ret. Truianich :v. · 

Joseph (2012) 204 CaLApp.4th 1512, 1521.) 

'Such ballot materials are relevant to courts' analysis of preemption claims. 
(Evid. Code,§ 452; White v. Davis (1975) 13 Cal.3d 757, 775, fn. 11.) 

IRV #4839-4920-3215 vi -13-



c 

( 

( 

The Supreme Court has further emphasized that the CUA "is a 

·narrow measure wi~ narrow ends .... [T]he proponents' ballot arguments 

reveal a. delicate tightrope walk designed to induce .. voter approval, which. 

we would up~et.wete we to stretch the proposition's limited immunity to 

cover that which its language does not. The Act's drafters took pains to 

note that neither relaxation much less evisceration of the state's IIiarijuana ·. 

lawswas envisioned." (People v. Mentch (2008) 45 Cai.4tll274;286, fn, 7 

[citations omitted].) The Court has specifically decliiledt6extel1d the CUA 

outside ~e coritext of criminai law enforcement activities/ tioting that, with · · 
.. . . . 

one narrow exc.eption (irrel~v~theni), ''the. act's operati~e provi10ions 

speak exclusively 19 the criillin~ law." (Ross v. Raging Jtire . •. 
Telecommunications, Inc., supra,, 42Cal.4th at p. 928.) •··· 

. . . . 

Courts have consistently rejected efforts to expand the me~g of . 

the CUA. In People v. Urziceanu, supra, 132 Cal.App.4th 747, the Court 

of Appeal observed that the CUA only "created a limited defense to crim.es, · 

not a Constitutional right tO obtain marijuana" and that there WaS 00 

"constitutional right to cultivate, stockpile, and distribute marijuana." (I d. 

at p. 773.) The Supreme Court similarly rejecte~ a "constitutional right" .·· '· 

argument in Ross v~ R~ging Wire Tele'communication~; supra; 42 Cal.4th 

920. There, a medical marijuana patient argued that his emplo;er's 

decision to discharge him :(orusit:lg medical marijuana viohlted his right to 

use marijuana for medicinal purposeS. (!d. at pp. 926-927.) The employee 

characterized his "right" as a constitutional right to privacy, (!d. at p. 932.) 

The Supreme Court observed, however, that unlike leg~Lprescription drugs, · . ' 

marijuana remains illegal .. (Id. at p, 925.) The Court, thus, refused to 
. . . 

recognize a "right of medical self-determination" in the use ofm;mjuana. 

(!d. at pp. 932-933.) The Court concluded that the CUA did not create "a 

broad right to use marijuana without hindrance or inconvenience,'' but 

IRV #4839-4920-3215 vi -14-



( 

·c 

( 

c 

c. 

. ( 

,C 

c 

rather created orily a limited criminal defense to punishment under Heaith 

and Safety Co<.lesections 11357 and ll35S." (ld.atpp .. 928-929.) 
. . - . 

In lightofthe CUA's plain language, its legislative histor:y, and the 

appellate decisions interpreting the CUA, there is no reasonable wgument 

that the CUA preempts a local zoning prohibition against medical . . . ', . . 

marijuana dispensaries, either expresslyorbyill1plication. (City of 

Claremont v. Kruse, supra, 177 Cal,ApJ>;4th at pP. 1172-1176.) Asset .. 

forth below, the same is true for theMM:Pk 

2. The MMPA Does Not Protect Appellant's Conduct or • · 
Restrict Local CoritroLOver Land.Use DecisionS · 

. The MMPA, like the CUA, doesriotcr¢ate aright to es~blisha .•·· ... 

marijuana distribution facility, and ma}{es no eipress mention of Ian.d use, · .•. · · · 

zoning or licensing. While theMMPA expands ori the CUA in certain 

respects, it does so orily within narrowly drawn limits, i.e., with respect to 

the use of marijuana by qualified patients and their designated caregivers~ 

The MMP A nowhere purports to restrict or usurp the constitutional police .. •.,·· 
power oflocal governments to enact zoning and land use regulations 

regarding or affecting the c).dtivation and distribution of medical marijuana .. 

(City o/Ciaremontv. Krusf!; supra, 177 Cal~AppAtit atpp. 1175-1171; · ... 

County of Los Angeles v. Hill, supra, }92 Cal.App.4th atpp. 868-869.) · 

. Therefore, the MMP A does not conflict with a local zoning prohibition oi: . 

expressly or impliedly preempt such an ordinanqe . 

When the MMP A was passed, its sponsors described it as "the very ·. 

best we could hope to get enacted into law" -and they consequently 

crafted the statute's reach with great care. (Sen. 1 ohn Vasconcellos & 

Assembyman Mark Leno, letter toAsselllbly Speaker Herb Wesson, Sep. · 

10, 2003, 1 Assem. J. (2003-2004 Reg. Sess.) p. 3932, Amici Curiae's 

Motion for Judicial Notice ("MJN"), Ex. A.) Notably, the legislative 

historyfo~!fieMMPA contains no mention whatsoever of land use· 
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regulation, and no hint that the Legislature would have underStood the bill 

. to affect such matters or preempt local authority in this area. (City of 

Claremont v. Kruse, supra, 177 .Cal.App.4th atp. 1175~) Furthermore, 

"Medicalmarijuana dispensaries are notmentionedin the text or history of 

the MMP~ The MMP does not address the licensing or location of medical 

marijuana dispensaries, nor does it prohibit local governments from . 

regulating such dispensaries." ([bid.) In the absence ofsu~li language, the 

argument that the MMP A expressly occupies the field of medical marijuana 

regulation must frui, (Ibid.) 

Any contention that the MMP A.occlipies .the fleld by hnplication, 

and therefore preempts a local.prohibition, also ni.ustfaiL The original 

provisions of the MMP A expressly authorized suppleine~tary local 

regulations: ''Nothing in this article [i;e., the MMPA] shall prevent a .•. 

local governing body from adopting and enforcing laws consistent with this 

article."(§ 11362.83.) "Preemption byhnplication oflegis1ative intent may · 

not be found when the Legislature has expressed its intent to permit local 

regulations. Similarly, it should no~ be found when the statutory scheme 

recognizes local regulation." (People ex rei. DeUkmejian v. County of . 

Mendocino (1984) ~6 Cal.3d 476, 485; City of Claremont v; Kruse, supra, 

177 Cal.App.4thatp. 1176.) 

Appellant focuses its argument on an alleged conflicfbetwei:m the 

MMPA and a local zoning prohibition. (AOB38.) Again, this argument 

has no merit in light of the plain language and legislative history of the 

MMP A. (City of Claremont v. Kruse, supra, 177 Cal.App.4th at pp. 1175- · 

1176.) The purpose of the MMPA was to "[c]larify the scope of the 

application of [the CUA] and ... address additiomil issues that were not 

included within [the CUA], and that must be resolved in order to promote 

the fair and orderly implementation of [the CUA].;' (Stats. 2003, ch. 875, § 

1; §§ 11362.7, et seq.) In order to do so, the principal provisions of the 

nl.v #4839-4920-3215 vi -16-



( 

( 

·c 
·.--

( 

c 

( 

( 

( 

( 

MMP A created a voluntary program for the issuance ofidentification cards 

to qualified patients and primary caregivers. (§§ 11362,71 - 11362.76.) · 

The MMPAalso elaborates on the-definitions of many of the terms. used •... 

somewhat loosely in the CUA (§ 11362.7), identifi~s ct:rtainplaces and · 

circumstances where smoking marijuana is. prohibited(§ 11362. 79), and .· 

attempts to quantify the amount of marijuana that a qualified p~tientmay. 
possess without risking crirrii.nai prosecution. (§ 11362.77.) None ofthese 

provisions of the MMP A conflict with or otherwise preempt a local zoning 

prohibition. 

· . The MMP A also contains two core operative provisiofiS; sections · · 

11362.765 .and 11362.775, which expande.d the H.mited·protectl~risgninted 
by theCUA and "imrimniz[ ed] from prosecution a range of conduct .. 

ancillary to the provision of medical marijuana to qualified patients." 

(People v. Mentch (2008) 45 Cal.4th 274, 290.) In making its preemption 
-

argtiment, appellant relies on the language of section 11362.775 •. (AOB 

38.) This reliance is misplaced. Neither section 11362.765 nor section 

11362.775 imtnunized storefront dispensaries from civil nuisance 

abatement actions or limited traditional local zoning discretion to determine 

· whetl1er medical marijmiria di~tpbution is a{>propriate for a particular · · 

commirnity. 

Section 11362.765 addresses individual qualified p~tients,primary 
caregivers, and other specified individuals, providing that such persons 

"shall not be subject, on that sole basis, to criminal liability under Section 

11357 [possession ofmarijuana], 11358 [cultivation of marijuana], 11359 

[possession for sale], 11360 [transportation], 11366 [maintaining a phice 

for the sale, giving away or use of marijuana], 11366.5 [making available 

premises for the manufacture, storage or distribution of controlled 

substances], or 11570 [abatement of nuisance created by premises used for 

manufacture, storage or distribution of controlled substance]."(§ 
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11362.765, subd. (a).) "In Mentch, the California Supreme Court 'closely 

analyzed' section 11362.765 and concluded that the statute provides. 

criminal .immunity for specified individuals under a narrow setof 

circumstances: '[T]he iminunities conveyed by section 11362.765 have 

three defining characteris~cs: (1) they each apply only to a specific group .•·. 

of people; (2) they each apply only to a specific range of conduct; and(3) •··. ·. 

theyeachapplyonly agait!St a specific setoflaws.'" (City ofClaremontv. . 

Kruse, supra; 177 Cal.App.4th at p. 1171 :) Section I 1362.765, therefore, .• •· · 

does not affect local zoning laws. 

· Section H 362.77 5 addresses collective and cooperative endeavorS to 
cultivate rilarij~ but it is similarly narrow in scope and does not refer t~ .· · .. • 

local zoning laws. Sectionl 1362.775 provides, "Qualified patients, . 

persons with valid identification cards, and the designated primary 

caregivers of qualified patients and persons with identification cards, who 

associate within the State ofCalifornia in order-<;ollectively or 

cooperatively to cultivate marijuana for medical purposes, shalf not solely 

on the basis of that fact be subject to state. criminal sanctions under Section·· 

11357, I1358, 11359,.11360, 11366, 11366.5, or 11570." (§ 11362.775.) 

This represents a ;,dramatic ch;u;ge;, from the CUA in the protection 

afforded qualified persons (People v. Urziclianu, supra, 132 Cal.App.4th at 

p. 785), but as the plain language indicates, the MMPA's focus is on the 

criminal process. (Ibid.; People v. Kelly (2010) 47 Cal:4th I008, lOIS, fu. 

5; City of Claremont v. Kruse, supra, 177 Cal.App.4th at p. 1I71; see also; . 

County of Los Angeles v. Hill, supra, 192 Cal.App.4th at p. 869, fu. 5.) 

Appellant argues that the inimunity provided by Health and Safety. . 

Code section 11362.775 from "state criminal sanctions" under section 

11570, California's "drug den" abatement law, precludes counties and 

cities from enforcing their own nuisance abatement regulations against 
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medical marijuana dispensaries.4 (AOB 38.) Section ll570provides that 

the use ofland for illegal drug activities constitutes a public nuisance and 
. . . . 

. ·. sets f()rth ~iviLnuisance.abate~ent remedies, but does not specify any 

criniinal sanction for such activities? Appellant contends, therefore, that. 

the mclusion of section .11570 represents a legislative declaration that 

dispensaijes operating within the parameters of the MMP A cannot be a 

public nuisance per se wider any state or local statute artd are not subject to 

civil nuisance abatement actions. Appellant argues further that the 

Legislature, by allegedly immt:mizing medical marijuana dispensaries from 

all civil nuisance abatement attions, authorizecl mediCal marijuana 

dispensaijes to exist Therefore, appellant argues, CivilCode section 3482 

slrields 1Iledical marijuana dispensaries from local nuisance abatement 

actions and a blanket prohibition of dispensaries contradicts the MMP A. 

(AOB3~,) Civil Code section 3482 provides that "Nothing which is done 

or maintained under the express authority of a statute can be deemed a 

m:iisaiice." This argument is incorrect. 

As a preliminary matter, section 11362.775 does not address 

·collective or cooperative "distribution" activities and therefore could not 

. possibly preempt .a local prohibition of a distribution facility. In fact, a 

•Appellant overlooks the fact that Upland did not bririg this nuisance 
abatement action under section 11570. In the language of section 
11362.715, Upland did not seek injunctive relief"solely on the basis" that· 
appellant is a medical marijuana dispensary. Rather, Upland prosecuted 
this action underits Zoning Code. Upland was entitled to a preliniinary 
injunction because Appellant ignored the Zoning Code regulations that 
apply to all other individuals and businesses in Upland .. 
5 Section 11570 provides that "Every building or place used for the purpose 
of unlawfully selling, serving, storing, keeping, manufacturing, or giving 
away any controlled substance, precursor, or analog specified in this 
division, and every building or place wherein or upon which those acts take 
place, is· a nuisance which shall be enjoined, abated,. and prevented, and for 
which damages may be recovered, whether it is a public or private 
nuisance.,; 
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court of appeal recently rejected the assertion that section 11362.775 

immunized ston:ifroiit dispensaries from civil nuisance abatement actions 

under section 11570:. In People ex rei. Trutanich v . .Joseph, supra, .2012 

WL 1004770, the Second District Court of Appeal held that neither section 

11362:765 nor 1 1362~775 immunized, much less affirmatively authorized, 

the use 6fland fot the group distribution or dispensing ofinedical 

mariJuana. In Joseph, the CitY ofLos Angeles obtained a civil injvrtction 

againstthe operaior of a storefront dispensary·called Organica on the 

ground that the dispensary's activities violated section 11570 and .. . . 

~onstituted a public nuisance. The dispe)lSary operator argued that, by 

virtUe ofsectlonsl 1362.765 and 11362.775, his activities were immune 

from a civil nuisance abatement action brought under section 11570, The 

court of appeal disagreed and.held, "Neither section 11362.775 nor section 

11362,765 of the MiviPA immunizes the marijuana sales activity conducted 

atotgartica.'' (Id. at *6.) The Court obsenred that section 11362.775 

merely protected ,group activity "to cultivate -m~juana for medical 

purposes,'' but did "riot cover dispensing or selling mariju~a." (Ibid.) The 

operation of a storefront medical marijuana dispensary, therefore; would 

riotbe protected ·under the MMPA. The. Court noted further that sec.;tion 

11362.765 allowed reasonable compensation for services provided to a 

qualified patient, ''but such compensation may be given ouly to a 'primary 

caregiver:'" (Ibid.) Because the dispensary operator was not a primary 

caregiver to .the hundreds of customers that came to his dispensary, he was 

not entitled to any oftbe limited protections offered by the MMP A. (Ibid.) 

The same rationale applies to appellant. Appellant distributed 

marijuana atits facility in the same manner as the dispensary operators in 

Joseph. In Joseph, the defendants operated from a storefront location and 

sold marijuana products to the public on a walk-in basis. (People ex rei. 

Trutanichv. Joseph, supra, 2012 WL 1004770, at *1-2.) Appellant 
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· · similarly opened its facility to the public ;md sold mariju;ma products to 
. . 

· anyone who carne through the front door. Accordingly, appell;mt's reli;mce 

. · ~n section 11362.775as a shi~ldfor.its dispensary. activities is misplaced,

. awell;mt's distribution ofmedica1 marijuap.ais outside the MMPA ;md is 

· · .. subject to nuisance abatement under ;my applicable law. Appell;mt cimnot 
. . . . . . . 

. ·rely on section 11362,765 either, because.it did not show that it was the . .. . ' ' . ' . 

primary caregiver forany ofits cl1Stome:rs.6 

. Even if section 11362:775couldbe interpreted to protect some form. 1 

·. ·.•· •·. of:Jiledical Illariju;ma distribution, this pr0vision, by its own terms, would 

.. •. n6tapply to a cjvill1uis;mce abatement aetion brought under a local · 

otdin;mce. Ifa statutory provision is unambiguous, courts "presume that 

·.·the Legislature, or, in the caSeof;m initiativemeasure, the voters, intended 

the ine;ming apparent on the face of the statute." (City of Claremont v. 
'· 

Kruse, supra, 177 Cal.App.4th ~;~tp. 1172.) The l;mguage of section 

11362:775 is tiillimbiglious- it only provides for intmunity from state 

criminal s;mctions under the specific state law provisions identified. 

· ApPell;mt, however, interprets section 11362.775 in such a way that it 

. signific;mtly alters the plain l;mguage of the statute. Appell;mt takes the 

·. •. •. pltrase "state criminal sanctions;' and expands it repeatedly to include civil 

· ·... nUis;mce abatement Appellant then expands the list of statutory 

. ··· .. ··• iinffiimities in section 11362.775to include local zoning regulations, even 

· though such.laws are not listed i~ section 11362.775 .. This tortured, self-

. serving interpretation is at odds with the plain language of section 

• 11362.775 ;md basic rules ofstatuto:ry interpretation. 

In County of Los Angeles v. Hill, supra, 192 Cal.App.4th 861, the 

. court of appeal rejected just such ;m attemptto exp;md the meaning of 

6 In light of Joseph, appellanfs unsupported assertion that it was operating 
in compli;mce with the MMPA (AOB 37) is, at best, highly doubtful ;md 

• cannot be taken at face value, 
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section 11362.775 to include immunity from civil nuisance abatement 

actions brought under Jocalordinances. In Hill, the Court of Appeal 

· affinned a preliminary injunction issued against an unpermitted medical 

marijuana dispensary th!(t opened in violation of county zoning regulations 

that allowed aispimsaries to operate, but required dispensaries to obtain a 
. . . . . 

conditional use permit and business license. The county reguiation also 

prohibited dispensaries from opening within :a 1 ,000-foot radius. of schools, 

playgrourids, parks, libraries, places drreligious worship, child care facilities, 

and youtlifacilities. (!£at pp. 864~865.) 'fP.e Court reJected the argument 

thai the criffinuil immuniiy under the mug den abatement Jaw (section . 

11570) ¢l;fubli~h~d in sectiort 11362j75 prohibited the county frofu pursuing 

ordinacy civilntii:sance abatement remedies. (Id. at pp. 868-869.) The Court 
. . . 

stated, ''The limited statutory imi:nunity from prosecution under the 'drug 

den' abatement law provided by section 113!)2. 775 does not prevent the 

Couftty:froni applying its nuisance laws to MMD's that do not comply with 

its valid ordinances." (I d. at p. 868.) Consistent with the Supreme Court's 

ruling in Ross, the Court heldthiit the MMP A "does not coDfer on qualified 
. . 

patients and their caregivers the unfettered right to cultivate or dispense 

milriju~ rurywhere they choose;" (ld. at p. 869.) Rather, "(t]he County!s 

constitUtibrtru authority to regulate the particular manner and location in . 

which a'buslness may operate (Cal. Const, art. XI, § 7) is ·unaffected by 

section 11362.775." (Ibid,) This holdfugby itself defeats appellant's 

argument that section 11362.775 means 1llOre than1t says. 

• Appellant's argument about section 11570 is erroneous for another 

reason, Inappellant's view, section ll570 is purely a civil statute and its 
. . 

inclusion in the MMP A demonstrates an intent to .preempt civil nuisance 

abatement r~medies, notwithstanding that section 11362.775 only refers to 

"state criminal sanctions." (AOB.38.) Appellant's argument is based on 

the faulty.premise that a violation of section 11570 could not result in a 
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· state criminal sanction. Cuntrary to appellant's assumption, a person or 

entity is subject to crimin\il prosecution for creating a nuisance as defined 

in section 11570. Pen!ll Code.section372 states that "Every person who· .. 
•, .· . - - . 

maintains or commits anY public nuisance, the punis),nnent for which is not 

otherwise prescribed,m:wlm willfully omits to perforin any legal duty 

relating tothe removal of a public nJisarice, is guilty <ifa misderileatl.or." 

. Penal Code sectiol)oJ72 applies squarely to section 11570, which 

.·establishes a public niii~ailt~, "the punishrtlent for which is not otherwise 

· prescribed." Th11s, ai,tb.oriihsectionU570~ seq; addresses procedures for 
. . . •' . 

··Civil nuisance abate~ent, a person who creates a nuisanc.e under section · 

·. '.11570 is potentially ~ubje¢tto misdemeanor pr<i~ecution pursuantto Penal 

Code section 372 .. ·· 

Furthermore, con~ary to appellant's a,rgument, section 11570 is not 

purely civil in nature, but rather is a well~recognized qu!)si~criminal statute. 

(County of Los Angel~s v.ilill, supra, 192 Cal.App.4ti. atp. 869, fh. 5.) The 

. purpose of section 11570 et seq. is "to 'reform' the property" previously 

used as an instrUmentality of crime .. (People ex rel. Gwinn v. Kothari 

(2000) 83 Cal.App.4th759; 765-766.) It is "specialized statute[]" that 

·. .• ''prescribe[ s] remedie~ D:c:>r available Underthe general musance statutes." 

· (Ibid.) Although n~niinallycivil, such proceedings ate "fil aid of atl.d 

. auxiliary to the enforbeni.e~t of the criminal law ... The act, in other words; 

tepresents only the concrete ~pplication of the state's pow~r of police, and, 

preferably to the courts of criminal jurisdiction, invok,es the aid of the civil 

courts as the most ~ertliin instrumentality for the suppression of an evil 

. · ~hich has been by the Legislature deemed of so pernicious a nature, in its 

effect upon society, as to hiwe actuated that body in denouncing its practice 

as a public crime." (Board of Supervisors ofLosAn[Jeles County v. 

Simpson (1951) 36 Cal:2d 671, 674 [coristruing the analogous provisions of 
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· the "red light" abatement law, Penal Co(ie sections 11225 et seq.]; see also 

Nguyen v. SuperiorCourt (1996) 49Cal,App.4th 1781, 1787-1788.) 

People ex rel. Lungren v. Peron (1997) 59 cai.App.4th 1383, which 

analyzed the CUA, demonstrates the close relationship between the drug 

house abatement law and the criminal penaltieHor possession, distribution, 
. . . . - ' . 

and sale of controlled .substances. in Peron; the.Attomey General sought 

and obtained apn;:littrlnary injunction under Section 11570 prohibiting the 

operators ofthe';the'Cannabis·BuyerS' Club" from using that premises "for 

the purpose ofl;dling1 storing, keeping o( giVing away marijuana." (Id. at 

p. 1387.) Shortly after the passage ofthe CUA, the trial cotirt modifiedthe 

ihjunctiori to ptoV:id~ that the operators ''shali not b~ in violation of the . 

injunction isshefi by this Court if theirconduct is i!l compliance with the 

requirements of section 11362.5." (Ibid.)· 

The Court of Appeal reversed, The Court considered "as a matter of 

fust impression, the effect of section 11362.5 on section 11570," and 

concluded that marijuana sales, regardless of profit, remained illegal 

notwithstanding the CUA, and that the operators of the Club were therefore 

not exempt from criminal prosecution under the penal statutes "or from the . 

. provisions or s~\1()~ 11570., {lei: at P' 1389 .) cmrect1y anticipating the 

Supreme Court's iater decision inPeopie v. Mentcli (2008) 45 Cal .4th 274, 

Peron determined that the Club's opela,tors did not qualify as ''primary 

caregivers" under the CUA andwere ''conseqli~ntly not immunized against 

the enforcement .of section 11570 against them .... .'' (!d. at pp. 1389-

1390.) Furthermore, the Court specificallyheld,that "[t]he general. 

availability of injunctive reliefunder section 11570 against buildings and 

drug houses used to seil controlled substances is not affected by section 

11362.5, and its application is not precludedon the record in the case at 

bench." (Ibid.) 
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Throughout the opinion, the Court discussed and analyzed both the 

penal statutes ~d Section 11570 in the same breath; and repeatedly 

emphasized the. in~eraction between those provisions, leading the. ultimate. 
. . . 

conclusion that the Club operators had not established entitlement to the 

criminal defense offered bythe CUAand·"[c]onsequently, the People 
. . 

[were] notprecluded from enforcing the provisions of section 11570 

againsti-esp<indents." (ld; at p.HOO,) 

Agamst tills backdrop; itappears cleat that the exemption of 

qualifi,ed persons from "criminal liability" under the ''Specialized statute" 

mandating the suppressioh of drug houses was simply intended to ieflect 

· the well"teeoghlzed quasi"crlminal nature of Section 11570 ( esp~dally in 
. . . . .- . . - . 

the context ofmedical marijuana), and to address People ex rel. Lungren v. 
. . 

. Peron, ~upra, as ~pplied to thosepersons. Th~ careful phrasing of the 

MMP A provides no suggestion that this narrpw exclusion was intended to 

wholly eliminate any reniedy for actiVities determined to be an ordinary 

nuisance underindependent legal authority. Indeed, the indications are 

plaifl.!y to the contrary. The drug house abatement law has never been 

construed to represent the exclusive remedy for nuisances caused by · 

properties i.l,se~ to manuflleture or distribu'te narcotics: (Lew v. Superior · · · 

Court (1993) 20 Cal.App.4th 866, 872:) The LegislatUre may be presumed 
. ·-· ' . . . . - .·· 

to have been a~aie of the existence of other remedies when it enacted the 

MMP A, but did hot choose to foreclose those remedies . 

. The Supreme Court's decision in P!!ople ex rel; Gallo v. Acuna 

(1997) 14 Cal .4th 1090, bolsters this conclusion and contains an instructive 

discussion of the ~elationship between state criminal sanctions, specialized 

auxiliary nuisance statutes, and the ordinary law of public nuisance. Gallo 

concerned an ordinary public nuisance action brought by the City Attorney 

to abate a street gang. The defendants contended that the Street Terrorism 

Enforcement and Prevention (STEP) Act (Pen. Code; § 186.22a), a 
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specialized quasi -criminal nuisance statute that specifically cross-references 

Section 11570, preempted general nuisance remedies for street gang 

activity. After conducting an extensive review of the law of public 

· nuisiQlce, the Supreme Court disagreed, holding that the STEP Act was not 

the exclusive remedy for abating gang activity, and that the conduct in 

questiOn could therefore be abated as an ordinary public nuisance ' 

regardless of whether it was covered by or excluded from the specialized 

STEP Act (jd. atp. 1119.) This corresponds perfectly with the Lew court's 

. conclusion that Section 11570 itself is not the exclusive remedy for 

nuisances caused by premises used in connection with: controlled . . . . . . 

. substances. 

·.· Qf equal r~;:levance to this case, i:he Supreme Court reje~ted as 

"flawed" the proposition that a nuisance abatement remedy is ''valid only to 

. the extent .. that it enjoined conduct that is independently proscribed by the 

Penal Code." (People~ rei: Gallo v. Acuna, supra, 14 Cal. 4th at pp. 

1108-1109:) "Acts or conduct which qualify as public nuisances ate 

enjoinable as civil wrongs or prosecutable as criminal misdemeanors, a 

charact~ristic that derives not from their status as independent crimes, but 

from· their inherent tendency to injure or interfere With tjle commuuity' s 

. . exercise and enjoYm.ent of rights co:m.trion to the imblic. It is precisely this 
. ,• . . 

tecogrution of-and wiliingness to vindicate-the value of communitY and the 

collective interests it furthers, rather than to puuish criminal acts, that lies at 

the heart of the public nuisance as an equitable doctrine." (Ibid.) 

· : As th,is case demonstrates, the regular mles for determining the 

existence of an ordinary public nuisance, and the remedies to address that 

nuisance, are independent of both the specialized nuisance statutes in the 

area and whatever penal provisions may- or may not- separately 

criminalize the conduct in question. (See also People v. McDonald (2006) 

137 Cal.App.4th 521, 539-540 [holding that penal statutes criminalizing 
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public urination in certain contexts, but not others, did not preclude 

prosecution for public nuisance caused by urination].) 

This principle is of special importance here, because the stated effect 

of Sections 11362)65 and U362.775 is to exempt qualified persons from 

"state crinii.nal sanctions" and ".criminal liability" under certain listed 

statutes. Including Section 11570 withiri this list makes perfe~tsense 
. because, unlike the ordinary law of nuisance, Sectiori 11570 does depend 

·· upon a finding that the conduct in question is irtdeperidentlytinlawful- a 

· state sanction thatth.e MMP A removes. Thus, where the MMP A eliminates 
. . .. - .. 

. the state penal proscription, it also elimfu.ates the. specia.Hzed application of 

Section llS70, which depends upon that proscriptiofi. HoWever, as Gallo 

makes clear, the traditional power to declare arid abate ordin~ public 

nuisances does not require that .the offending conduct be "independently 

proscribed by the Penal Code." Consequently, the MMPA's removal of 

certain conduct froni state penal proscription does not indicate a purpose or 

effect to interfere with the ordinary rules forpublic nuisances. 

Therefore, the inclusion of section 11570 in section 11362.775 does 

. not demonstrate any legislative intent to preempt-the application of local 

ciVil nuisance abateJ11e1it remedies to medical mariJuana dispensaries:. At 

· the time the Legiala1:iire enacted the MMP A, there \¥ere nilmerous, well

established state andlocallaws pertaining to civil n\llsance abatement. If 

the Legislature had intended the MMP A to provide immunity from local 

civil nuisance abatement procedures, or from Code of Civil Procedure 

section 731, Civil Code sections 3491 et seq., Penal Code section 372, 

and/or Government Code section 25845et seq . . and 38771 etseq., it could 

have easily said so. The Legislature did not do any ofthose things. Courts 

and litigants cannot insert statutory provisions that the Legislature itself has 

not seen fit to include. Consequently, the Legislature's limited reference to 
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Section 11570 should not be read to affect anything other than Section 

11570. 

. While theLegislat:urem~y haye intended to make access to medical 

marijuana easier, it did so only by removing criminal liability under 

specific state laws. It did not override local zoning regulations and require 

every county and city in the state to allow medical marijuana 

establishments. '" [A ]bsent a clear indication of preemptive intent from the 

Legislature,' we presume that local regulation 'in an area of which [the· 

local government] traditionally has exercised control' is notpreempted by 

state law." (Action Apartment Assn., Inc. v. City of Santa Monica, supra, 

41 Cal.4th at p. 1242.) Appellant failed to demonstrate any such indication 

of preemptive intent over local land use decisions. Because the MMPA did 

not expressly or impliedly prohibit the application of local zoning and 

building codes to medical marijuana dispensaries, appellant's preemption 

argument based on a conflict between state law and locallaw must faiL 

3. Naulls and Krnse Confirm That Local Governments 
May Prohibit The Establishment Of Medical 
Marijuana Dispensaries 

The decisions in City of Corona v. Naulls (2008) 166 Ca1.App.4th 

418, and City of Claremont v. Kruse, supra, 177 Cal.App.4th 1153, further 

confirm the conclusion that counties and cities can adopt and apply local 

zoning and nuisance abatement laws against medical marijuana 

dispensaries, even when such local regulations are the equivalent of a 

complete prohibition. 

In Naulls, the defendant applied for a business license and wrote on 

his application that the proposed business activity was "Misc. Retail." (!d. 

at pp: 420-421.) He later elaborated to a city employee that the business 

would sell "miscellaneous medical supplies." (!d. at p. 421.) The city 

issued the license based on the defendant's misrepresentations. (Ibid.) 
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· Shortly thereafter, the city enacted a moratorium !lgainstmarijuana 

dispensaries. (Ibid.) After receiving hisbusinesslicense and after the 

moratorium went into effect, the defendant made it kiloWII to city staff 

members that he was operating his business a:; a medical marijuana 

dispensary. (ibid,) The city filed acmnplaint againsthimand obtained a 

preliminary injunction preventing him from operating a marijuana 

· · dispensary. (Id. at pp. 422-423.) 

The Court of Appeal affirmed the issuance ofthe preliminary 

injunction. (!d. aJp. 427 .) The Coritt observed that.the d,efendant failed to 

.• provide accurate information on his .application lllld tlutt the city would not 
. . ' . . . . . . 

. · hav~ issued the license had the defendant provided an.accuratebusiness. 

·.description. (Id. at p. 428.) Moreover, the Co~ noted, the defendant did 

not follow the procedures applicable to land uses that were not listed in the 

zoning code. (Ibid.) Quoting the trial court, the Court of Appeal found 

.·that the Corona Municipal Code was "'drafted ina permissive fashion"' 

and that '" [ a]ny use not enumerated therein is presumptively prohibited.''' 

(Id. at p. 431.) "[W]here a particular :use of landis not,expressly 

enumerated in a city's municipal code as constituting a permissible use, it 

· ·.·.·follows that suc);J. use is impermissible." (!d. atp.433 [emphaSis in 

original].) ' 

Naulls did not expressly consider the isst~e .of state law preemption, 

but it supports the proposition that II1edica:l marijuana establishments are 

. presumptively prohibited if the applicable local code is silent with regard 

. to S1JCh land uses. Naulls further supports the cooclusio.n that a county or 

city can enjoin a: medical marijuana establishment that opens in violation 

of such a presumptive prohibition and other applicable business 

regulations. Fuithermore,Naulls confirms that counties and cities can 

enact temporary zoning moratoriums against medical marijuana 

establishments. 
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In City of Claremont v. Krnse, supra, 177 Cal.App.4th 1153, the. 

Second District Court of Appeal confronted the state law preemption issue 

. headon. ltheld unequivocally that the CUAandMMPAdo not preempt 
. . 

·local land use regulations.· In Kruse, the defendant applied for a business 

.license al1d permit for a medical marijuana dispensary. (!d. at p. 1158.) At 

the time of the appli(:ation, such a use was not an enumerated use under the 

city's zoning code and was,. therefore, prohibited expressly under the city's 

petmissive zoning scheme: (Ibid.) Accordingly, the city denied the 
. . 

· . defendanf s applicatioi.J and informed him of his appeal rights. (Jd; at P• 

ll59.) The defendan~however, started operating his dispensary without 

any permits. (Ibid.) The city subsequently enacted a moratorium against 

medical marijuana dispensaries.7 (Id. atp. 1160,) When the defendant· 

7 In Qualified PatientsAssn. v .. City of An~heim (2010) 187 Cal.App.4th 
734, 754; fn. 4, the Court of Appeal observed that Kruse involved a 

· · temporary moratorium. Kruse confirmed beyond any dispute that a city 
may impose a temporary moratorium against, and therefore may regulate, 
medical marijuana-dispensaries. The specific facts ofKrnse, however, 

· demonstratethat the decision does not apply only in cases involving a . 
temporary moratorium, as Qualified Patients suggested emmeously, As· 
noted above, the defendant in Krnse applied for a business permit prior to 
the enactment ofa moratorium in Claremont. . (City of Claremont v. Kruse, 
supra, 177 CalApp.4th at pp, 1159-1160.) FUrthermore, the defendant · 
commenced operation of his medical marijuana dispensary before .. 
Claremont's moratoriUm. (Ibid.) Claremont's moratorium prohibited the • 
issuance of any permits to medical marijuana dispensaries, but did iiot 
make it illegal to do anything that had been considered lawful prior to the 
moratorium. (Id. at p~ 1160.) Therefore, since the defendant in Kruse 
applied for a busi,ness license and commenced his operation prior to the 
moratorium; the issues to be decided in court were whether the defendant 
established a lawful use before the moratorium was effective and whether 
the city was required to grant him a business license at the time of the 
application. The .Court of Appeal answered both questions in the negative 
because Claremont's zoning code did not enumerate medical marijuana 
dispensaries and, thus, prohibited them expressly in all zoning districts. 
(!d. atpp. 1164-1166.) · 
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· refused to cease his operations, the City obtained a preliminary injunction. 

· (Jd. atpp.ll60~1162.) 
. . . 

· Relying onNaulls, the Court of Appeal upheld the preliminary. 

· . injunction. The Court concluded first that the dispensary wa8 a nuisance 

· . ·per se because it violated the municipal code, (!d. at pp. 1164-1165,) 

· ''I)~fendants' operation of a Iionenumeratedand therefore expressly 

. prohibited use, withoutobtaininga busmess liceris.e and tax certificate, 

·. ·. created a nuisance perse under section Ll2.010." (ld. atp. 1165 

.· ..•. ·· [emphasis added].) . 

·· .· . • .·• ·. Next, the Court of Appeal methodically revie""ed the CUA and 

. · ··. MMP A in accot.dance with well~establishedprincipies of local police • 

·. power preemption, and concluded as follows: 

• "Zoning and licensing are not mentioned .in the findings and 

declarations that precede the CUA's operative provisions. Nothing in 

the text or history of the CUA suggests it,was intended to address 

local land use deteinJiP.ations or business licensing issues. T.!le CUA 

accordingly did not expressly preempt the City's enactment of the 
. . - . 

[dispensary] moratorium or the enforcement of local zoning and 

business licensi1J;g requirements." .· (City of Clqremont v. Kntse, 

supra, 117 CaLApp.4th ai: pp. 1172-1173); 

• ''The operative provisioris of the MMP, like those in the COA, 

provide limited criminal immunities under a narrow set of 

circumstances ... The MMP does not address the licensing or 

location of medical marijuana dispensaries, nor does it prohiqit local 

governments from regulating such dispensaries. Rather, like the 

CUA, the MMP expressly allows local regulation ... Nothing in the 

text or history of the MMP precludes the City's adoption of a 

temporary moratoriuin on iSsuing permits and licenses to medical 

marijuana dispensaries, or the City's enforcement of licensing and 
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• zoning requirements apj>licable to such dispensaries." (!d. at p. 

p7s); and 

e, ''N~ither the GUA northeMMP impliedlypreemptthe City's 

action,s in this case, Neither statute addresses, mu.ch less completely · 

.. · covers the areas ofland use, zoning and business .licensing. Neither 

statute imposes comprehensive regulati<ni demonstrating that the 

. availability of medical rt1arijuana is amatterof"statewide concern," 

. thereby pree¢ptinglbcalz~!iing and business li~nsin~ laws . , . 

··• Neither the CUA n(Jr il/e:lv!MP compels the establtsluneflt of local 

. · ···. regulations to accommo4at~ medica/marijuana dispensaries. The 

. •· <City's enforcementofitsllcensing and zoning laws ilnd its 

temporary moratorii.inl on medical marijuana dispensaries do not 

conflict with the CUA or the MMP." (!d. at pp.l'175-1176 

· [emphasis added].). 

The holding that neither the CUA nor the MMP A compel counties 

· and. dties to adopt laws to accommodate medical niarijuana dispensaries is 

· significant If a county or city does not have to accommodate medical 

marijuana land uses, it follows necessarily that a county or city can prohibit 

themeX:pr~ssly or by sini.ply.ollii.tting any reference to medi~al marijuana . 

. disp~risaries in the applicablez.Oning code. (City of Corona v. Naulls, 

supra, 166 Cru.App.4th at pp; 4Jl~433 [holding that, wl).ere medical 

mariju~a dispensaries are not hicluded among the uses of l~d enumerated 

. in a city's zoning code, they are presumptively prohibited].) 

·· Filrthermore, of particular relevance to the precise question posed in 
. . . . 

this case, K~e contains an extensive discussion on the law of public 

.· nuisance, and specifically recognizes the distinction betWeen the state 

. criminal sanctions addressed by the CUA and MMPA and unaffected local 
. . 

nuisance regulations. Rejecting the defendants; argument tllat the 

dispensary in that case could not be enjoined because "all sales of 
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marijuana in this case complied with California's medical marijuana Jaws," 

the Court of Appeal noted that: "[t]he trial court's detennin.ation that 

··defendants' operation ofam¢dical marijUana dispensary collStituteda 

nuisance per se was based not on violations of state law, however,. but on 

violations of the City's muniCipal ~ode;~' which the Court ofAppeal found 

entirely appropriate. (City ofClarembntv. Kruse, supra, 177Cal: App. 4th 

· atp. 1164.) 

4. 

. . 

AB. 26?0 Confirtrted The Holdings In N~~lls And 
Kruse That Locai GOvernments Do NotHitve to 
Accolllniodate Medical Marijuana Dispensaries 

In the wake of the Naulls ~dKru8e decisions, whiChh!:Jd thitt local . . . . ; . . . . . . . - . 

governments need not acco~odate medical marijuana dispenSaries, the 

Legislature amended the MMPA in 2010 py adding Healtil.ahd Safety Code 

section 11362.768 (Stats. 20iO, ch. 633; hereinafter "A.B. 2650"). Section 

· 11362.768, which became effective January 1, 2011, provides: ''No medical . ·· · 

marijuana coopef!!tive, collective, dispensary, operator, establishment, or 

provider who possesses, cultivates, or distributes medical marijuana 

pursuant to this itrticle shall be located within a 600-foot radius of a 

school." (Healthand Safety Code,§ 11362.768, subd. (h).) The 600-foot · .•. ··· 
. . . ·.. . ·- . . . . . . . .. 

· ..•. restriction applie~ to medical niarijuan~ ~stablfshments tha(hav~ a 

storefront or mobile retail outlet which .ordinarily would require a iocal 

business license. (Health and Safety Code, § 11362.768, subd. (e).). 

Furthermore, of criticai importance here, the_new Jaw expressly 

·recognized and affirmed loca.lgovernnltmts' authority to establish more 

. stringent land use regulations than the 600-foot requirement: "Nothing in 

this section shall prohibit a city, county, or city and county from adopting 

ordinances or policies that further restrict the location or establishment of a 

medical marijuana cooperative, collective, dispensary, operator, 

establishment, or provider."(§ 11362.768, subd. (f).) Subdivision (g) 
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.further states: "Nothing in this section shall preempt local otdinarices, 

adopted prior to January 1, 2011, that regulate thelo~ation or establishment 

ot'amedical marijuana cooperative, collective, dispensary, operator, 

establishment, or provider." 

By amending the MMPA in A.B. 2650 to provide express . 

recognition of local authority to regulate the location or establishment Of · 

dispensaries, the LegislatUre is, as a matter of law, deemed to have been 

aware Of and to have impliCitly approved the holdings irt Naulls and K'rnse 

that cities need not enact laws to accommodate )lledical marijuaria ·•· · · 

di~trlbtition: faciliti~~. (Nelson v. Person Ford Co. (2010} lS6 CalAppAth · 
. \ . . . . .. 

. . ··.. . . ·. . . ·. I .. · .. ·:. . .··. . 

983, 1008.) The Legislature had the opportunity to limit or reverse these · 

holdings, but it did not do so. A "failure to make changesirt [a] ghrell 

statute in a particular respect when the subject is before the Legislature, and 

changes are made in other respects is indicative of intention to leave the law 

unchanged in that respect." (Kusior v. Silver ( 1960) -54 Cal.2d (;03, 618.) 

Furthermore, the legislative history of A.B. 2650 supports the 

conclusion that the MMP A does not preempt local zoning ordin~ces ln 

any way. A~ originally introduced, A.B. 2650 did not explicitly address its 

~ft'ect uponlocalland use ordinances. (Assem. Bill No. 2650 (2009~2010 • 
Reg. Sess.)as amended Apr: ·8, 2010, MJN, Ex.B.) Almost immediately, 

concerns were expressed that the bill mightunduly restrict local regulatory 

authority. The very first Assembly committee report noted that "[s]ince the 
. . . 

. passage ofSB 420 in 2003, much of the medical marijuana regulation has · 

. .... . \ . ~ . . . : 

been determined by local jurisdictions better equipped to resolve issues 

related to the unique nature of its city or county," and medical marijuana 

advocates complained that "[t]his legislation usurps tile authority oflocal 

governments to make their own land-use decisions." (Assem. Pub. Saf. 

Comm., analysis of Assem. Bill No. 2650 (2009-2010 Reg. Sess.) as 

amended Apr. 8 and Apr. 15 2010, MJN, Exs. C, D.) 
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The Bili's author responded by clarifying that the preemptive intent 

of A.B. 2650 was limited, i.e., to "provide[] local jurisdictions necessary 
. . 

guidance whileallowiii.g them to construct a more restrictive ordinance." 

(Assem. Comm. on Appropriations, analysis of Assem. Bill. No. 2650 

(2009,2010 Reg. Sess.) as amended Apr. 15, 2010, MJN, Ex; E.) This 

iritent was subsequently incorporated into two savings clauses, 

Subdivisions (Q and (g) ofproposed Section 11362.768, which remained in 

A.B. 2650 as adopted: These provisions effectively favor restrictive local 

regulations, by .allowirig local governments "to construct a more restrictive 

ordinance" at im,y time; but ''set[ti!lg] a .January 1' 2Qll deadlirie for 

adopting any local ordinance that is less restrictive than AB 2650." (Sen. 

Loc. Gov. Col)nn, analysis ofAssem. Bill. No. 2650 (2009"2010 Reg. 

Sess.) as amended Jun. 10, 2010, MJN, Ex. F.) 

This limited preemption of local regulatory authority was the subject 

offu.tensive debate. Subsequent coillm.i.ttee reports provided detailed 

discuss1ons of the local police power, and repeatedly questioned whether 

any state interference with that plenary authority in this area was warranted. 
. .- . 

(Ibid.; Sen. Pub. Saf. Comm., analysis of Assem. BilL No. 2650 (2009-

2010Reg: S~~~~-) as arilended JUI)o. io, 2010; MJN, Ex. G;) l'{otably, at nb 

tinie dUring the legislative process was it ever suggested -by any 

participant - that the existing provisions of the MMP A preempt local 

authority to regulate marijuana-related land uses. Quite the contrary, the 

legis~ative committee reports repeatedly stressed the breadth of the local 

police power ill this area and the desirability of minimizing state 

iriterference. (See, e.g., MJN, Ex. F.) 

Perhaps more importantly, the Legislature acted on this 

understanding, carefuliy crafting the provisions of A.B. 2650to preserve 

local authority to construct more restrictive ordinances. These efforts 

would, of 0outse, have been poiritless - and the savings clauses surplusage 
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- if, as suggested by appellant, the MMP A already preempted all more 

restrictive localregulations upon marijuana-related land uses. The 

Legislature clearly viewed A;.R 2650 as its first tentative foray into the 

regulation of marijuana as a land use; which is utterly inconsistent with 

appellant's asseltions that theMMPA .broadly preempts local efforts to 

regulate such uses. The L~gislature's careful p'l"eserv~tion oflocal authority 

in·thiS area,·made in full awareness of existing.local regulatory practic~s-' · 

artd of the Naulls and Krus~ decisions upholding these practices .:_ bolsters 

Kruse's cdnclusion that rio such preemption exists. (Milpitas Unified 

School Dist. y . . Workers' Camp. Appeals Bd. (ZPl 0) 187 Cal.App;4th 808, 

827; Boaf.do/rrustees ofCdliforniGStateUiiiversityv. Public E~ployment 
RelatiOflsBd. (2o07) 155 Cal.Ap}l.4th866, 871-878.) .. · 

. . . 

. A.B. 2650's legislative history also teaches a more subtle lesson. As 

Ross v. Raging Wire Telecommunications,. Inc,; supra, 42 Cal.4th at p. 931 

noted in an Ailalogous coiitext, "given the controversy that would inevitably 

have attended" a proposal to restrict local authority over marijuana-related 

land !lSes, "we do not believe that [the MMPA] can reasonably be · 

understood as adopting such a requirement~il~ntly and without debate."8 

The debate oVetA.B. 2650 proves the trUth o:fi:his observation. Unlike the 

originai'MMP A, A.B. 2650 actually did address local land us~ authority, 

andwascorisequently subjecttointensive scrutiny. This led to deliberate 

tailoring of A.B. 2650's savings clauses to achieve precisely the limited 

effect that the Legislatur~ desired. One can scarcely imagine a clearer 

contrast with the legislative proceedings leading up to adoption of the 

8
· As the Supreme Court has said in other, similar contexts, "the drafters of 
legislation do not, one might say, hide elephants in mouseholes." 
(California Redevelopment Assn. v, Matosantos (2011) 53 Cal. 4th 231, 
260-261; Jones v. Lodge at Torrey Pines Partnership (2008) 42 Cal. 4th 
1158, 1171.). 
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original MMP A, which did not even mention either land use or the iocal 

police power. 

5; AB l300 Did NotLimitLOcal Control Over Medical 
Marijuana Dispensaries Arid Strengt1lened The 
MMP A's Anti-Preertiptiqn Provision · 

Theiegi~lature again revisited the MMPA with Assembly Biit·riQo .. 
(Stilts. 2011, ch.196; hereinafter "A.B. 1300"), which frillowed the Court . 

. ' . . 

of Appeal decision in Hill. Rather than limit the holdingsinNa!llls; Kruse, 

and Hill, AB BOO acknowledged those d~cisions and strengthened the 
. MMPA'santi~pteeinption provision (§11j6:Z:S~), to read: . . . 

:N~thing m this article shallpreventa cityor other local governirig 

..• body from ad~pting and enforcil)g allY of the following: .. · . > 

(a) · . Adopting local onliriances .that regulate thcilocation, 

operation, or establishment of a medical marijuana 

cooperative or collective .... 

(b) . The civil and criminal enforcement oflocal ordinances 

described in subdivision (a). 

(c) Enacting other laws consistent with this artiCle. 

The motiv!l,tion behffi,.d the bill, and its intended effect, were . 

forcefully stated·earlY in the legislative proceedings: 
. . . . 

Uncl~ article XI, section 7 of the. California Constitution, 'A 

county or city may make and enforce within its limits all 

local, police, sanitary, and otherordinances and r~gulations · . . . . . 

notin conflictwithgenerallaws.'Yetsome argue that the 

Propositio~ 215 ofl996 and the MivtP constitute the· . 

parameters of medical marijuana cooperative or collective 

regUlation and, therefore, preclude local governments from 

enforcing any additional requirements. In the wake of key 

court cases on point, this bill clarifies state law so that 
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corilmunities may adopt ordinances and enforce them without 

the instability and expense oflawsuits challenging legal 

issues that have already been resolved. This provision of the 

bill is written to be consistent with .our state constitution and - . 

three appellate courtdecisiorts: (!)City QjClarenwnt v. 

Darrell Kruse, which found that thhe isno1:hing in the text or 

. history of Proposition 215 suggesting thatthe voters intended 

to mandate municipalities to allow medical marijuana 

disptm.saries to pperate within theirjutisdictions, or to alter 

the factthat land use has historical}~ betln a function oflocal 

government under their grant of police poWer.· (2) City of 

CorQna v. Ronald Naulls, which found 1hata dispensary's 

failure to comply with the city's procedural requirements 

before opening and operating a medical marijuana dispensary 

could be prosecuted as a nuisance. (3) County of Los Angeles 

v. Martin Hill, which found the MMP does not confer on 

qualified patients and their caregivers the unfettered right to 

cultivate or dispense marijuana anywhere-they choose, and 

· .·that dispensaries are not similarly situated to pharmacies and, 

thenifore, do not need to be treated equally under local zoning .• -

laws. (Assem. Pub. Saf. Comin., revised analysis of Assem. 

Bill. No. 1300 (2010-2011 Reg. Sess.) as amended Mar. 31, _ 

2011, MJN, Ex. H.) 

The understanding that A.B. 1300 would affirm the reasoning and . · 

results of Kruse and Hill was commonly shared throughout the legislativ~ 
process. This intention was reiterated. in :Background Information Forms 

submitted to the Assembly Health Coinmittee (MJN, Ex. I) and the Senate 

Committee on Public Safety (MJN, Ex, J). Further, the Senate Public Safety 

Committee analysis (MJN, Ex. K) contains a lengthy discussion of the 
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facts, reasoning, and holding of Kruse, concluding that "[a]rguably, [A.B. 

1300] simply restates long-standing law on the power oflocal.entities to 

adopt ordinances that protect public safety; health and welfare." 

Thejudicial presumption that the Legislature was aware of Kruse 

and Hill and approved those decisions (Nelson v. Person Ford Co., supra; 

186 Cal.App.4th at p. 1 008.) is no longer merely a presumption. A.B. 1300 

and its hjstory ~ake .it perfectly apparent that Kru8e and Hill actually got lt · 

right- and that the MMP A does not, and never did, prevent local 

governments froin regulating marijuana-related land uses to the same exte:nt 

as any other non"criminal activity or land use. . 

6. · Appellant's Interpretation of A.B. 2650 and A.B. .1300 .· ·. 
Is Incorrect 

In interpreting the plain language of A.B. 2650 and A.B. 1300, 

appellant yet again tries to manufacture ambiguity where none exists. 

(AOB 39-41.) Appellant argues that the absence of any express 

authorization for local prohibitions and the Legislature's use of the words 

''regulate" and ''restrict" instead of''prohibit" and "ban" meant that the 

Legislature did not intend to allow perse prohibitions ofmedi,calmarijuana 

dispensaries. }\ppellant's argument inisse$ the point. · 

To begin with, there was no rieed for an express authomation of w 
local zoning prohibition. In the absence ofany state law preemption, as set .· 

forth in Kruse and Hill, a local government can exercise its complete· 

constitutional zoning authority to prohibit any land lise, including medicai 

marijuana dispensaries. in general, the power to regulate or restrict 

includes the power to prohibit. (Leyva v. Superior Court (1985) 164 

Cal.App.3d 462, 473.) There are many examples ofland uses or activities. 

that, although lawful in general, are subjeCt to municipal prohibition. (See, 

e.g., · Wal-Mart Stores, Inc. v. City of Turlock (2006) 138 Cal.App.4th 273, 

299-303 [upholding zoning prohibition ofdiscount superstores]; Nordyke v. 
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... King (2002) 27 Cal.4th 875, 883.884 [holding that state law does. not 

require cities to allow gun shows even though state law exempts such 
. .. . 

shows from criniinalsanctiOns];Persona/ Waterc;raft Coalition v. Board of 

.... 

Supervisors (2002) 100 Ca1App.4th 129, 150 [upholding localban on 

persortl'Jl watercraft]~) 

J'hereis nothing to suggest that the result should be any different 
. . 

· ··. with medical marijuana. Se~tion U362.768(f) states that local 

.•· ···• govern.mentshlay ''tiirtherrestrict the location or establishment of a 

medicru marijuana ... dispensary." Similarly, section 11362.83 as 

amen~d in A.B. 1300 proVides thatlocal goverlunent may adopt 

·. ordinanceS that"re~late" the location; operation, and establishn).ent of · 
.· . : 

· · medicai !narijuan.a dispel)Sarles. fudrafting these provisions, the 

Legislature did not establish an outer limit on permissible local re~lations. 

Rather, the Legislature drafted them broadly in such a way that recognizes 
. . 

. local government's traditional constitutional zoning authority, which · 

·· · includes the power to prohibit certain land use activities in the interests Of 

public welfare and safety .. There is nolanguage in A.B. 2650 or A.B. 1300 

· that would indicate a iegislative intent to limit local government's 

. constittltioilalpolicepo~er: .·In contrast to the carefully~crafted, narrowly· 

· ·. . drawn <;riminal hnniimitiesset forth in the original MMPA, the Legislature 

·drafted these subsequent ainendments regarding local zoning authority with 

·broad, open-ended terminology and in a manner that is entirely consistent 

. with the constitutional tradition oflocal control over land use. 

·Furthermore; both A.B. 2650and A.B. 1300 recognize local 

· . authority to regulate or restrict the "establishment" of medical marijuana 

·dispensaries. The word "establishment" includes the act of bringing 

something "into existence." (Webster's New Collegiate Diet. ( 1981) p . 

. 388.) Theability to regulate or restrict the establishment of a medical 

marijuana dispensary \VOUld; therefore, include the ability to regulate or 
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restrict whether that dispensary exists in the first place. Indeed, the 

inclusion of the word "establishment"would be superfluous if it did not 

mea11 that counties and cities could ban medical marijuana dispensaries in 

the first instance. A.B. 2650 expressly authorizes Ioca}laws that further 

.·. restrict the "location or establishment" of a medical marijuana facility . 

. ·. - (Emphasis added.) A.R 1300 permitsloc!ll ordinances that''regulate the . . . 

· location,· operation; or esta.biiShment of a medical marijuan~ cooperative or 

.. collective." (Emphasisadded.) The use. of the words ;,location" and 

. }'operation" already encompass basic time, place, arid manner limitations. 

· ..... The word "establishm~nt?' would be mere surplusage if it did not permit 

• counties and citi~s to c~T,Itroi ~hetherdispensarie8 ;ere allowed in the .first 

place. ·. ··.·... • .. · · · • ·: · . 

D. Appellant's Argument That State Law Pr~empts Local 
Zoning Prohibitions Would iiave Disastrous Public Policy 
Results ... 

Appellant's preemption argument fails in light ofthe plain language 
. . . . . . 

. of the CUA and MMP A. As noted above, the immunities provided in the 

CUA and MMP A are ~ery specific and limited to stat~ crhninal sanctions · 

(,)nJy. Th~re is no clear: indication of preemptive iiJ.tentin the CUAand 

· .. · ·. 1\.fMPA, 6~ their regpectiveiegislative histories, with r~gard to local ~oning 

ordinanc·es. 

In addition, appellant's preemption argulilentfails because it would 
. .. . . . 

lead to absurd results that would have disastrous public policy 

consequences. In interpreting. a statute, courts "begin with the words of a 

... statute and give these words their ordinary meaning." (Hoechst Celanese 
. . . .. . 

Corp. v. Franchise Tax Bd. (200 1) 25 Cal .4th 508, 519.) "If the statutory 
I 

language is clear and unambiguous, then we need go no further." (Ibid.) A 

court will consider "extrinsic aids" in interpreting a statute only if there is 

more than one reasonable construction. (People 1/. Woodhead (1987) 43 
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Cal.3d 1002, 1 008.) Us:i.n~ these extrinsic aids, we "seleCt the construction 

that comports mgst closely with the apparent intent of the Legislature; with 

a view to promoting rather than d~feating the general purpose of the statute, 

and avoid an interpretation thatwouid lead to absurd consequences:" ·· 

(People v. Jenkins (1995).10 Cal.4th 234, 246.) 

Here, the language ofthe CUA and MMP A is clear and 
unainbiguous that thereis no preemption oflocal zotrlng ordinances and 

that local governments refuln theif constitutional policip~w~i to detehntrie . ··. 

whether or not to allowmm:ijuana distribution facilities;· In any event, •. 

appellant's contrary interpretationmust fail because itwo~ldl!)ad to ari: 

absurd result for local g~vernn:ien.ts: . Under appellant'~ iliteipretation; lo~ 
governments can regUlat¥ orrestrlct the esmblishmeilt()f llledicalmarijuana .•· ... · 

dispensaries, but they cannotprohibit such activitiesperse. That 

interpretation, however, creates the odd· proposition that, despite the 

absence of any express stat~:~tory language, the MMP A compels every · 

county and eity in California, regardless of size and character, to allow. a .· 

land use that is illegal under federal law. In appellant's view; even small 

residential communities, including purely residential cities; would have to 

enact laws accommodating medical miuijuana dispensane~; For good 

reason, Kruse reac:lledthe exattoppositeconclusion: '•[n]eitb.er the CUA ·.·· 

nor the MMP A compels the estabtishment oflocal regU:latioJ1S to . 
accommodate medical marijuana.dispens~ies.". (Ctty of Claremont v: .• 

Krnse, supra, 177 Cal.App.4th atp. 1176.) 

Appellant's argumentwould make medica1 marijuana distribution ·· 

unique among all land uses .in the state. Local goverillnents would ha~e to 

accommodate medical marijuana dispensaries despite the fact that 

dispensing medicai mari.juana is illegal. As noted above, courts have 

recognized the unique nature of medical marijuana distribution and its 

potentially dangerous secondary effects on a community .. (See, County of 
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Los Angeles v. Hill, supra, 192 Cal.App.4th at p. 871 [obserVing that 

medical marijuana dispensaries and pharmacies are not similarly situated 

for public health and safety purposes].) In Hill, the Coi.rrt of Appeal 

accepted evidence "that the presence of large amounts of cash and 

marijuana make MMD's; their employees and qualified patients 'the target 

of a disproportionate amount of violent crime" ~ncludirtgrobberies and 

burglaries." (Ibid.) The Hill Court further noted that medical ~arijuana 

· dispensaries created risks of illegal resale of marijtiana arid affected the 

•. quality of life of the surrounding neighborhood by attracting loitering and 
... / ;. . . . . . 

marijuana smoking. (Id. at pp. 871-872.) Despite these security issues,. 

appellant asks this Colirtto hold that all counties and cities mustallow 

medical marijuana dispensaries. 

We are not aware of any other illegal activity that enjoys such 

protected status. Indeed, appellant's argument would necessarily elevate 

medical marijuana distribution above countless other legal activities; for 

which counties and cities retain their constitutional police power to prohibit 

in the interest of public welfare and safety .. It is not surprising, therefore, 

that the Legislature drafted the MMP A's immunities.in.narrow terms and 

·. •· did not limit local zoning authority . 

. • Appellant's argunient also is suspect because itleaves sigriiti.cant ·. 

questions unanswered .. Where would the boundary be between a 
permissible medical marijuana regulation and impermissible ban? Must 

· local governments allow "reasonable" opportunities for medical marijuana 

dispensaries to operate? Would counties arid cities .have to tteaLniedical 

· marijuana dispensaries in the same manner as adult businesses, as appellant 

suggests (AOB 45)? Neither the CUA, the MMPA, nor appellantprovide 

any guidance on these issues, yet one can only imagine the extensive 

litigation that would.ensue. Appellant's argument that counties and cities 

lack the basic police power to prohibit a land use that may not be 
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appropriate for a particlllarcommunity would create a void in local land use 

law thatis unique to medical marijuana and that would inevitably lead to 

fi.lrther litigation for counties and cities that can ill afford it 

. :Finally, the notion that the Legislature has implicitly required every . 

county and city in the S~te to ;Ulow medical marijuana: dispensaries is even . 

more outrageous in lightofthe federal government's recent crackdown 

against medical mariju3.llll dispensaries, On October 7, 2011, the four 

.United States Attorneys in California announced a coordinated enforcement 

strittegy '.'targeting the illegal operations of the commercial marijuana 

IndUstry.;' (MJN; Ex. L.) Tb~ new enforcement strategy included both 

~riminal prosecutions again;;f marijuana distributors and civil forfeiture 

. actioh,S against property owners and was designed to "address a ~arijuana 

industry in California that has swelled to include numerous drug-trafficking 

enterpri~e.s that operate commercial grow operations, intricate distribution 

systems and hundreds of marijuana stores across the state- even though the 

fedenu Controlled Substances Act prohibits the sale and distribution of 

·marijuana." (MJN, Ex. L.) There is uncertainty about whether such 

·enforcement efforts wollld also target local officials involved in issuing and 

a~steiing pertnits for medical manjuana dispensarles. In the fiice of 

such an aggressive and rinambiguous enforcement effort, the argument that 

local governments must accommodate and allC,w medical marijuana 

dispensaries represents the height ofabsurdity. 

IV. . CONCLUSION 

It is vital for local governments to have control within their 

jurisdictions over the use of land to distribute medical marijuana -·an 

illegal controlled substance. Local officials are in the best position to 

evaluate their communities' needs and abilities to accommodate a land use 

that presents unique law enforcement and public safety concerns. 

Appellantis argument that local governments cannot prohibit medical 
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marijuana dispensaries wo~ld undermine the longstanding and deeply-
. . 

rooted tradition of local control ovedand use decisions. The League and 
. . . 

CSAC, therefore; respectfully request thatthis Court affirm the trial court's 

· decision to enjoin aprrellant's marijuana distribution activities,. which 
' -.. · : :. - . ' . 

violated the City of Upland's carefully-considered zoning regulations. 

. - . . . .. 

Dated:July . 2. ,2012 
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CERTIFICA.TION OF COMPLIANCE WITH 

CALifORNlARULESOF CQURt, RULE 8.204(c)(l) 

I hereby<certifythat this brief bas beep. prepared using· 

prqportionatelydouble-spaced i3 point Times New Roman typeface. 

Accotdingto the word count featureinmy Microsoft Word software, .this 

brlefcontainS13,280. . . • . . . . 

I decl~e up.detpenalty of perjlltY .tmder the laws of the State of · · . 
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· Executed this _U day of]uly~ 20T2 in Santa Ana; California .• ·. ·. 
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