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. are of statew1de—or nat1onw1de—31gn1ﬁcance The Commlttee has 1dent1ﬁed, o L : _.-'t

3 thls case as belng of such 31gn1ﬁcance

RZ T ",' (:JUbll(.li. . 3
Pursuant to. Rule 8.200, subdmsmn (c) of the Cahfomta Rules of Court

the League of Cahfomla Cities (“League ’) and Callforma State Assoclatlon of

Countles (“CSAC”) submlt thls appllcatlon to ﬁle an amzcz curzae brlef m

support of Plamtlff and Respondent City- of Aubum (“Clty” or “Auburn”) Thls

appllcatlon is tlmely made W1th1n 14 days after the ﬁllng date of the reply brtef

" “on the merits. . : . c R
: p IDENTITY OF AMICI CURIAE AND STATEMENT OF INTEREST

The League 1s an assoc1at10n Of 469 Callforma cltles dedtcated to .

' protectlng and restorlng local contol in order to provrde for the publlc health
3 Esafety, and welfare of their res1dents and to enhance the quahty of llfe for all
Californians. The Leaguc is adv1sed by its Legal Advocacy Commlttee whlch
~_ is comprised of 24 crty attorneys from all regions:of the State. The Commlttee.

| 'momtors litigation: of concern to municipalities; and 1dent1ﬁes those cases that - B

The Caltfomla State Assoc1atton of Countres (CSAC) isa non-proﬁt —

“':.corporatlon ’I‘he membershlp cansists of the: 58 Callfomla countles CSAC "

| _sponsors a thlgatlon Coordmatlon Program, Wthh is admlmstered by the

_"-'County Counsels’ ASSOClathI'l of Cal1fom1a and 1s overseen by the

. _Assocratlon s thlgatlon Overvxew Commlttee comprlsed of county counsels SRR
- throughout the state The Litigation Overwew Commlttee momtors ltt1gat10n of

-'fconcern to count{es statew1de and has also determlned that thls case is a matter

| _._‘affectmg all countles

This Case 1mphcates the const1tut10nal pohce power of couutles and

| ) .cltles to protect the health safety, and general welfare of the pubhc from what
:,‘f.fmany elected City- Councﬂs and Boards of Supervrsors have leglslatlvely
R determmed to be the negatlve secondary effects of medtcal marljuana '

- dlspensarles The prollferatlon of such dlspensarles has created challengmg
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and increasing reports bf crimes and other threats to public safety from

marljuana dlspensarres, collectlves or cooperatives, many local governments

have enacted permanent zonmg prohlbltlons By one advocacy group S recent

- count, 76 cltles and 9 countles have adopted moratoria proh1b1t1ng marljuana
i '-._-dlstrlbutlon fac111t1es and 178 cmes and 20 counties have adopted permanent

_ -f‘-proh1b1tlons of one sort or another ‘(See http://www, safeaccessnow org/-

S article. th'?ld_3165 ) These land use decisions. represent legislative Judgments

| made by local elected leglslatlve bod1es about the w1sdom of and need for local i
K “control over apartrcularly vexmg and h1ghly unusual land use one that 1s .

) - illegal under. federal law in all cncumstances

In this case the trlal court dec1ded correctly that ne1ther the

L Compassronate Use Act (“CUA”) nor the Medical Maruuana Program Act
( MMPA”) prevented the City of Aubum from exercising its constitutional

police power to adopt an ordmance proh1b1t1ng medical marljuana dlstrlbutlon

_ : "facllltles In so do1ng, the trlal court followed settled constltutlonal separatlon
: - of power principles: Courts must defer-to the leglslatlve Judgments made- by
: llocal elected ofﬁcrals who are 1n the best posmon to evaluate local condltlons
- ::communlty needs and the pubhc welfare In recognltlon of. thls prlnclple
vr_courts have also repeatedly emphasrzed that a local regulatlon should not be
- -found to be preempted by State law unless 1t is clear that a true conﬂlct exrsts

7 No such conﬂlct ex1sts here

Appellants argument that the State’s medical r maruuana laws sornehow

L preempt local zonmg proh1b1t10ns of medical marljuana dlspensanes not only
B i_-un dermlnes the prrnclple of local land use control, it hastens to ﬁnd a conﬂ1ct
I ) ';-between Aubum 'S regulatlon and state law where none exrsts Appellants _
-' _ ':.argument 1gnores the express language of both the CUA- and the MMPA, cases L ;
» *_Hnterpretlng them settled prmclples of statutory constructron and recently- o

o 3 "{-enacted amendments to the MMPA all of which together estabhsh clearly that |
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| DlSt Div.. 8)

- nerther"the ‘v-ot.ers ot the Legislature in any mannernrntencledﬂor undertook O
| proh1b1t the local land use regulatlons enacted by the Clty of Auburn and over
200 other c1t1es and countles stateW1de ' ‘
Because the League and CSAC have a umque and 1mportant 1nsrght into

- the rnatters nnphcated in thrs htlgatlon they apply to, thlS Court for perrmssmn

L to ﬁle this amzcz curiae. br1ef in support of the City of Auburn on thls matter of

' statewrde 51gn1ﬁcance Apphcant League and CSAC have appeared as amicus _

| , curzae before this and other courts on matters 1nvolv1ng snmlar 1ssues
_ 1nclud1ng Pack V. Superzor Court of Los Angeles County (szy of Long Beach)
o Case No B228781 (2d App DISI Div. 3); People V. Wzldomar Patzents

= Compasszonate Group, ]nc Case No. E052728 (4th App Dlst Div. 2) and

Amertcans for Safe Access V. Czty of Los Angeles Case No B230436 (2d App.

Counsel for: the League and CSAC are fam1]1ar with. the issues 1n this

- case and the scope of thelr presentatlon and believe further argument is needed

on the followmg pomt Cahforma c1t1es and countles have broad, constltutlonal '

'*""authorlty to'enact local land use-and zomng regulations; 1nc.1ud1ng prohlbltlons— -
o of medlcal marrjuana d1$tr1but10n facﬂltles Nerther the CUA nor the MN[PA |

o .- preempts such local regu]atlon

| ]::)_%itéd_li;lllifi:e};‘\, '20’_1;2--_-“ " BURKE, WILLIAMS & SORENSEN, LLP

E Brown (SBN 104254)
Stephen A. McEwen (SBN 186512)
Attorneys for Amici- Curiae ::
LEAGUE OF CALIFORNIA CITIES
and: CALIFORNIA. STATE :
ASSOCIATION OF COUNTIES
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T lbbUlL PR]LMLNTED

Thrs case presents the questlon of whether the Compassronate Use Act of -
1996 (“CUA”) and the Medrcal Marljuana Program Act of 2003 (“MMPA”)
prevent a 01ty from exermsrng its: constrtunonal pollce power authorlty to

prohrbrt the establrshment and operatlon of a rnedlcal marljuana collectlve

: _ cooperatrve or dlspensary wn:hm its Jurrsdrctronal boundarles
I INTRODUCTION AND SUMMARY oF ARGUMENT

Appellants argue that the MMZPA preempts Aubum s zomng prohlbltron ' |

. of medreal marrjuana estabhshments (AOB 10 20.) Appellants contentron o

. that state law preempts loeal zomng prOhlbltIOIlS and thereby requzres all '.
X countres and c1t1es to permlt storefront medrcal marljuana d1spensar1es w1th

: absolutely no gurdance from the state regardmg the: scope of permrssrble

regulatlons is erroneous and was: reJected expressly in Czty of Claremont v.

 Kruse (2009) 177 Cal. App 4th 1 153 and County ofLos Angeles V: Hzll (201 l)

- to appellants argument nelther the CUA nor the MMPA preempts local land
- use regulatlon—lncludlng prohlbltlon of medlcal maruuana dlspensarles and
: nelther law prov1des an afﬁrmatlve defense or 1mmun1ty from tradltlonal .,

nursance abatements actrons based on wolatrons of a local mumc1pal code. The [“‘_

- trral court therefore properly enjomed appellants from operatmg a storefront

marljuana d1str1butlon facrhty in. v1olatlon of the Auburn Munrc1pal Code. ..

In enJomlng appellants munlclpal code v1olatrons the trlal court

| recogmzed the 1mportance of local control OVer fundamental land use decrslons N

- - _such as whether a partlcular act1v1ty 1s approprlate for: a partlcular communlty
Cltles and countles have a’ duty to protect the pubhc safety They fulf 1 their

) duty by exercrsrng thelr constltutlonal authorrty to regulate var1ous act1v1t1es L

) : 1ncludmg, for example thelr permlss1b111ty or locatlon Under our _‘_ '

' constltutronal form of government crtles and countres act through the1r elected
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use de01s1ons f or the1r respectlve crtles and countles

In the partlcular case of medlcal marljuana dlstrlbutlon the need for
local control is paramount C1t1es and countles statewrde have confronted the

w1despread prollf eratlon of marljuana dlstrlbutlon facrlltles There have been

wide ranging and 1ncreasmg reports of crlmes and other threats to pubhc safety _'.' '

from mari Juana dlspensarres collectlves or cooperatlves demonstatlng that

these facilities'i 1ncrease the risk to publlc safety and welfare through murders o

assaults, burglarles robbenes 1llegal narcotlcs sales dr1v1ng under the o

influence, teen substance abuse, and other cnmes and publlc nursances T

partlcular nearby schools busmesses churches and re31dent1al areas suffer due . B

to marijuana drstnbutlon faclhtles

There i 1s no constltutlonal or statutory basis to restrict countles and cltles B

in their efforts to address and eliminate these land use and pubhc safety

problems We. start first W1th the fact that there i 1s no, const1tut10na1 nght to use

or dlstrlbute the substance For decades manjuana advocates have htrgated

every concelvable basis for clalmlng a right to-useor dlstnbute marljuana

1nclud1ng constltutlonal rights, statutory rlghts and medlcal necessny Yet

courts have con31stently re]ected these arguments and have ruled repeatedly

that there is no: constltutlonal rlght no statutory rlght no medrcal necesstty
def ense, and no fundamental pohcy to protect maruuana use or drstnbutron

| More 1mportant for this dlscus51on the CUA and the MMPA do not
preempt c1t1es constltutlonal authorrty tovregulate and restlct marl Juana :
diswibution fac111t1es The issue ‘has now been addressed and resolved tw1ce

first by the Court of Appeal in Kruse and Hzll

! The Callforma Pollce Chlefs Assomatlon has comprled pollce reports news

stories and statistical research regardmg such secondary 1mpacts m a: 2009 Whlte‘.

paper report located at:

S. pdf
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Wnat ls more tne Hif Court recogmzea mat 11 there ever trad rre’err‘doubl — l‘
on the issue, one oftwo recent amendments to the MMPA eliminated it: “If | 1
there was ever any doubt about the Legislature’s mtentlon to allow local
governments to regulate man]uana dispensaries, and we do not beheve there
was, the newly enacted [Health and Safety Code]’ section 1 1362 768, has made
clear. that local governments may regulate dlspensarles »? (County of. Los Angeles
v. Hzll supra, 192 Cal App.4thatp. 868 [emphasis. added]) L

Subsequent to the decrsron in Hill, the Leglslature acted yet agam It
amended Sectlon 1 1362 83 to elmnnate any remalnlng doubt about cities’ and
countles authorlty not only to: regulate mar1 juana dlstrlbutlon facrhtles |
existence and operatrons but to ‘impose both civil and crlmlnal penalties for -
violating such regulatlons _ o ’

Itis 1mportant to recall that marijuana remalns 1llegal under federal law o
Moreover the CUA and MMPA provide only an aff’; rmatzve- defense to crlmlna-l -

prosecutlon under. Caltfomla law for certain medlclnal uses: It is srmply not the

| State Assocratlon of Countles (“CSAC”) support the Clty ] request that the trlal

_ those here Second Cahforma law recognlzes that cmes and countles are not

case that the CUA and/or MMPA create right to use or dlstrxbute marlj uana.

The constltutlonal rlght to regulate marijuana dlStl‘lbl.lthrl‘faClllty locations and'
comphance w1th local ordmances should be recognlzed and protected by the . i

courts Amzcl curlae League of California Cities (“League ) and Cahf ornia

,court S order enjomlng appellants from operatmg an unpermitted storefront
mar1 _]uana dlspensary be upheld

T As demonstrated below not only have appellants falled to establlsh state
law preemptlon they cannot do s0. First, cities and countles have broad 7

constltutlonal powers to protect pubhc safety and regulate land uses such as.

preempted from restrxctlng marl Juana dtstrlbutlon facrlmes “Third, Cathrma 8

Unless otherw1se 1ndrcated all code references are. to the Health and Safety
Code h = : : : .
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"1.'-.ord1nances and regulattons not in conﬂlct with general laws Pursuant to this

' f'_, | '-;'maruuana laws, the LUA and the MIMFPA, not only antrclpate sucn tocat
regulatlon they expressly allow it. The League and CSAC therefore
respectfully urge the Court to affirm the tlal court’ s 1ssuance of a prel1m1nary
.lnjunctlon to reject appellants merltless state law preemptlon arguments and
i preserve tradltlonal loeal control over a- challengmg arrd potentrally dangerous

= land use act1v1ty o
COIL LEGAL ANALYSIS

o ::_A. -- Conntles And Cltles Have Plenarv Constltutlonal Authontv
) To Control Land Uses Wlthm Thelr Bordel s.

:.'_'Local pollce power der1ves from the Cali fornla Constltutlon, not from

--f:'_.leglslatlve grace.. Artlcle XI sectlon 7, of the Callforrna Constltutlon authorizes
L -,countles and cities to. enact and enforce regulatlons in order to protect the
B "publlc s health safety, and welfare. Artlcle X1, sectlon 7 states: “A.county or

ity may imake and enf orce within its limits all local, pol1ce sanitary, and other

constltuuonal pohce power authorlty, count1es and cities have plenary

_authonty to govern, 'subj ject only to the limitation that they exercise this power
. "'-_'w1th1n thelr terrrtorlal l1m1ts and subordinate to state law.” (Candzd Enterprzses
"."-""'_'Inc v Grossmont Umon Hzgh School Dist. (]985) 39. Cal 3d 878 886 ) “Apart
‘-r_";._-'-::-from th1s hmltatlon the pol1ce power of a county or c1ty under thls prov151on is

: : as broad as the pohce power exercisable by the leglslature 1tself ” (Ibid.)

The constltutlonal pollce power 1ncludes of course, the. authorlty to

Z--regulate local land uses. (Bzg Creek Lumber. Co V. Coum’y of Santa Cruz (2006)
: - 38 Cal 4th 1139, 1 151 ) “Comprehensrve zomng has long been estabhshed as
T',bemg a legltlmate exerc1se of the pollce power [C1tat10ns ]” (Beverly 0il Co. v.
Gty of Los Angeles.(1953) 40 Cal.2d 552, 557:) “{A] <ity’s power to control its
S “own' land nse decrs1ons der1ves from thlS 1nherent pOllCC power nOt from the
B -.delegatlon of authorlty by the state ” (De Vzta v. CO“"’)’ Of Nap a (1995 )9
n ."';.:Cal 4th 763 782 ) “The power of cmes and countres to zone land use in
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accordance with' local COI.‘lCllthI'lS IS WCll CHII‘CD.CDCG— U 1 LO?’p V. Solaro

'County Bd of Supervwors (1991) l Cal 4th 81 89.) In fact while “[t]he

Leg1slature has spec1ﬁed certam m1n1mum standards for local zomng
regulatlons (Gov Code § 65850 et seq ),” 1thas also “carefully expressed its .

intent to retam the maximum degree of local control (see e: g id., §§ 65800

" | -65802) ” (IT Corp V. Solano Counlde of Supervlsors supra lCal 4th 81,

.. 89) “[L] ocal control is at the heart of the [zonmg] prOCess » (Bowrzds v. Czty of
- Glendale(1980) 113 Cal. App 3d 875 880.) N
“ ’Ihe pr1n01ple of local contol over land use is also supported by a long 7 g

" line' of Umted States Supreme Court dec1snons dating: back to Vzllage of Euclzd T

v. Amber Really Co (1926) 272 U S 365 In Vzllage of Euclzd the Supreme

Court _rejected a Fourt_eenth_Amendment challenge to a_z_onmg_,_ordrnance and " - '

held that:such police power ordinan(:e's "wer_e:v_alid unless _the'y'w'e_re “clearly

. arbitrary and unreasonable; having.ne 'substantial relation to the public health, |

safety, morals or general welfare » (]d at p '395.) In Berman v. Parker (1954) :

348 U S 26 the Supreme Court observed that the pol1ce power S scope was -

" broad and that, [s]ub]ect to speciflc constltutxonal hmltatlons when the

leglslature has spoken the publlc mterest has been declared m terms well-mgh '

concluswe ” (Id at p. 32) In Warth V: SeIdm(197S) 422 U S 490 the Court

b further observed that “zomng laws and thelr prOVlSlonS long consndered

essentlal to effectlve urban planmng, are pecuharly wlthm the provmce of state '

and local leglslatlve authormes ” (Id atp 508 fn. 18)

Based on these well establlshed authorltles oourts vtew local land use

' dec1s1ons with great deference (Consolzdated Roclc Products Co v. City of Los" |
_ Angeles (1962) 57 Cal 2d515 522 523) As courts have long reconged Sllch‘ ,.
_defcrence 1s requrred because the proper exerclse of the. pol1ce power ‘is ‘_ .
N _ prrmanly a leglslatwe and not a JUdlClal functlon » (Id at p 522 ) Local:

: OfﬁCIaIS rather than leg1slators Or Judges arein the best posmon to evaluate the

- mterests and needs ofa cornmumty and make determmatlons about approprlate

CRVHgA368-MIS V2 T L =54k




land uses. (b’reakzone b’zlt:ards v uty 0] 7 orrance u ] ' _
1248.) “The wrsdom of the [zomng regulatlon] is a matter for leg1slat1ve

determlnatlon and even though a court may not agree with that determmatlon

it will not substltute its’ Judgment for that of the zontng authormes 1f there is any

reasonable Justlﬁcanon for their action.” (Carty V. Czty of Ojaz (1 978) 77
Cal. App.3d 329 333, fn 1) : "

Accordmgly, every 1ntendment is m favor of the vahdlty of local land

~ use regulatrons (Bzg Creek Lumber Co.v. County af Santa Cruz, supra 38 _
Cal.4th 1139, 1 152 ). A court will uphold a local land use. regulatlon unless the ‘, _

party challenglng the law can’ demonstrate that 1t is arbltrary or unreasonable

(Lockard v. Czty of Angeles (1949) 33 Cal 2d 453, 462 San Remo Hotel V. Czty : B
and County of San Franczsco (2002) 27 Cal 4th 643 674 fn, 16 )A court S '( o
function in revrewmg a local land use regulation “is to determme whether the _ o

record shows a- reasonable basis for the actron of the zoning: authorltres and 1f '

the reasonableness of the ordinance is falrly debatable the leglslatlve

‘ determmatlon w111 not be drsturbed » (Lockard v. Czty of . Los Angeles, supra 33

Cal .2d 453, 462 ) _ ; B
Furthennore a county s or 01ty s broad constltutlonal pol1ce power to -

enact leglslatlon is. Sllb_] ect to state law preemptron only if the local leglslatron

duplicates, contradlcts or enters an area fully occupled by general law erther -

expressly or by 1tnp11cat10n (Cal Const art XI §7 O’Connell V. Czly of

Stockton. (2007) 41 Cal.4th 1061 1067) A local law contrad1cts general law 1f |

it 1s inimical to state law. (/d. at- P 1068 ) “[L]ocal leglslatlon enters an area that_'-".“

i ‘fully occupled’ by general law when’ the Leglslature has expressly

manifested its mtent to ‘fully occupy the area [crtatlon] or when it has R

1mp11edly done so m l1ght of one ofthe followmg 1nd1c1a of: 1ntent ‘(1) the

subj Ject matter has been SO fully and completely covered by general law as to-

clearly 1nd1cate that it has become exclusrvely a matter of state concern (2) the i

sub]ect matter has been partlally covered by general Iaw couched m such tertns rf
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asto 1nd1cate clearly that a paramount siate COnCern. wm not toréﬁt’e 1urtner or ‘
additional local act1on or (3) the subject matter has been partially covered by
general | law and the sub Ject is of such a nature that the adverse effect of a local
ordmance on thetrans1ent cmzens of the state outwelghs the poss1ble beneﬁt to -
the’ ]ocahty [c1tatlons] » (Sherwm— Wllltams Co . Ctty of Los Angeles (199 3) 4 .
Cal 4th 893 898 ) _ ‘ ' o
“Whether state law preempts a local ord1nance isa qUestlon of law that 1S
sub Ject to de novo rev1ew » (Roble Vista Assoczates v. Bacon (2002) 97
Cal App 4th 335 339 ) “The party cla1m1ng that general state law preempts a |
local ordlnance has the burden of demonstratmg preempt1on ” (Big Creek :_ o
Lumber C‘o |2 County ofSanta Cruz, supra, 38 Cal 4th at p 1149.) - .- .‘ .
There isa str0ng presumptlon agamst preempt1on oflocal land use &
regulatlons (Garc:a v. Four Poznts Sheraton LAX (2010) 188 Cal.App.4th 364
374.) “[I]n view of the long tadmon of local regulatlon and the legislatively -

1mposed duty to. preserve and protect the publlc hea]th preemptlon may not be '

llghtly found.” (Peaple ex rel Deukmeﬂan V. Caunty of Mendocma (1984) 36 _
Cal.3d 476, 484. ) “[W]hen local government regulates in an area over whlch 1t 7-

trad1t1onally exerc1sed control such as the locat1on of partlcular land uses, S

' Cahforma courts Wlll presurrw absent a clear 1ndlcatlon of preemptlve 1ntent : :

'from the Leg1slature that such regulauon is not preempted by state statute » (Id

at P- 1149 [emphams added] ). Indeed, the Cahforma Supreme Court has “been i

part1cularly reluctant to 1nfer leg1slat1ve intent to preempt a field covered by

:munlclpal regulatlon when there isa 31gn1ﬁcant local 1nterest 1o be: served that -

may d1ffer from one locahty to another.”” (Big Creek Lumber Co. v County of
Sarita Cruz supra, 38 Cal: 4th at p. 1149 [quot1ng Fzsher V. Ctty of Berkeley :_f_" B

- (1984) 37 Cal3d 644 707])

Medlcal marljuana is ]llSt such a “ﬁeld” in Wthh there are S1gn1ﬁcant

' local mterest[s] to be served that may d1ffer from one locallty to another ? (Blg

Creek Lumber Co v County af Santa Cru.z, supra 38 Cal 4th at p 1 149 ) As
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— /ﬁlburn observes m lts Resmndentﬂnet Lalﬂorma s 409 cmes and 58 }
: 'l'.ICOuntles are dlverse 1n size, population, and: land use. (Respondent s Brief
| (“RB”) at p-1). Whlle severa] California cities and countles have determined to
'allow them medlcal mari ]uana dlspensarles are not approprlate or compatlble
."':w1th surroundmg land uses in every commuruty Some commumtles like
- _-f . : Auburn are predommantly residential and do not have suffrclent commercial or
' 1ndustrral space: to accommodate rnedlcal ari juana USes Some commumtles
' ': have determmed m thelr nglSlathC d1scret10n that due to the 1llega11ty of
| | man Juana, numerous safety concems accompany medrcal mar1 Juana
. dlstrlbutlon that are not present with pharmames and other medlcal—related
- facﬂmes They have found that drspensarres ralse concerns of securnty,
: ‘:marljuana abuse, and of prov1d1ng an envrronment for other 1lhc1t drugs
o Court_s have upheld siich legislative judgments; notmg that marijuana has a
B ‘-“siletarttial and.detrimental effect on the health and genéral‘ Welfare ofthe
B Amerlcan people 7 (Leppv Gonzalez (N D. Cal Aug 2 2005) 2005 U.S. Dist.

' LBXIS 41525, at *26; Phillips v. City of Oakland (ND. Cal. 2007 No. CO7- .. "%
e 3885 CW, 2007-U. S..Dist. LEXIS 94651 at *5-6.) In'County of Los Angeles V.
. Hz lI “supra, 192 Cal App 4th 861, the court held that “medlcal marljuana
- '_':-'i-'v”"_if'dlspensarles in d pharmaCICS are not smrlarly s1tuated’ for publlc health and
.'.‘ ; safety’ purposes: and therefore need not be treated equally & (Id at p.871) In
| {,:reachlng this conclus1on the court observed that the presence of large amounts
) :.-:. | o ¢ cash and marl _]uana at medrcal marr]uana dlspensarles makes them attractlve

Py {-}'ﬁ targets for crime: (Ibld )"

Accordlngly, the “strong presumptron” agamst state [aw preemptlon

o 'apphesto the CUA and MMPA Itis appellants burden to prOVe state Jaw

- preem_p_t_lon by show_mg. a c_lear _1nd1catlon of- pre_empt_lve i nte_nt fro_m the

}_ g 3The Auburn Clty Counctl consndered srmrlar ev1dence of negatlve secondary
SR effects prior to'adopting its zoning ban' on dlspensarles (Respondent s Motion
7' for Jud1cral Not1ce (“MJN”), Ex A. ) Do o
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~at p l 149 ) Appellants cannot satlsfy thls burden of demonstratlng preemptlon

"B, . There Is: No Constltutlonal tht To Use Or Dlstnbute
o Marl]uana - : R

In analyzmg whether the Leglslature 1ntended to preempt local zonmg

prohlbltlons of medlcal marljuana dlspensarles and dlstlbutxon facﬂltles lt 1s R

- 1mportant to note that there is no federal or state constltutlonal rlght to use -

medlcal maruuana Every case, state and federal that has consrdered theissue =" -

‘has concluded that there 1s no const1tut10nal rlght to obtaln use or dlspense

e . marljuana for medlclnal purposes (See [ g ‘Ross v. Ragmg Wire
T elecommumcatzons Inc (2008) 42 Cal 4th 920, 928 929 [rejectmg a freedom .
] of assoc1at10n/pr1vacy rlghts argument and holdmg that the CUA did not create o

“a broad right to use manJuana w1thout hmdrance or lnconvemence > but rather L

created only a hmlted crlmlnal defense] : County of Los Angeles v. Hill, supra

192 Cal. App 4th at pp. 871- 872 [reJectlng equal protectlon challenge because .

' 'marljuana remains 1llega1 under federal law and thus not s:mllarly situated to
. other medical uses}; People v, Urzzceanu (2005) 132 Cal App 4th 747,773

[holdmg that the CUA created a lumted defense to crunes, not a constltutlonal

) rlght to obtaln rnarl Juana and that a person has no. more constltutlonal rlght to .
cultlvate stockplle and d1str1bute maruuana under the Compassmnate Use Act -
' than he has to create a dlspensary to collectlvely purchase stockplle and-

. dlsmbute any other legltlmate prescrlptlon medlcatlon”], _Couniy of Santa Cruz |
o Ashcroﬁ(N D. Cal 2003) 279 F Supp Zd 1192 [flndlng “no fundamental
) rlght to cultlvate or possess man Juana for medlclnal use”] Razch V. Ashcroﬁ

- (N D Cal. 2003) 248 F Supp 2d 918 928 [“Plalntlffs do not have a

, fundamental constltutlonal rlght to obtaln and use [man Juana] for treatment ”] | -
' Umted States V. Osburn (C D. Cal 2003) 2003 U.S, Dlst LEXIS 8607 at *2 L
o Leppv. Gonzalez supra, 2005.U.$. Dist. LEXIS 41525 at $26; Phillips v Cuy.{?j{"f SR L
c oankland supra, 2007 Us. Dlst LEXIS 94651, at 156 [re_|ect1ng equal R
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protection. and due. proces—la1ms holdmg ‘Tren though [the LUA] permlts
the personal use of marljuana for medlcal reasons, the commerc1al Sale of .
medical marljuana is still 1llegal under Cahforma S crlrmnal law”] Umted :
States v. Cannabzs Cultzvator s Club (N D: Cal Feb 25, 1999) 1999 U s. Dlst -
LEXIS 2259 at ¥2-3 [holdmg that defendants did . not havea, constltuhonal r1ght','
to obtain mar1_|uana from a medrcal cannab1s cooperat1ve free of government '
police power]. ) E l - _.
Other federal court decrsrons 1nvolv1ng local regulatlon of dlspensanes _
51m11arly undermlne the assertlon ofa const1tut10nal (or federal statutory) rlght
to use, obtaln and dlstrlbute medlcal mar1 Juana (See eg. Jamas V. Ctty of |
Costa Mesa (9th Cir. 2012) 2012 U. S App LEXIS 10168 *1 [rejectlng an
ADA challenge to a local pl‘OhlblthIl on medlcal marljuana dlspensanes ‘
because mari Juana is illegal and cannot be: prescribed legally] ) In. addmon

California cases decided prior to the 1996 enactment of the CUA concluded

there ‘was no const1tut10nal v1olat10n in the state s adopt1on and enforcement of '

113 general cr1m1nal laws govermng marrjuana (Natzonal Orgamzatlon jor 9‘ o
Reform of Maryuana Laws v. Gain (1979) 100 Cal App.3d 586 [re_]ecung
privacy, equal protectlon due process' and other constltutlonal clalms] )

The Cahfom1a and Umted States Supreme Courts both have recogmzed
that the federal Controlled Substances Act (21 U. S C.§ 801 etseq ) malces |
marljuana use 1llega1 desp1te Cahf omia s medlcal marljuana law (Ross Vv

Raging Wzre Telecommumcatzons Inc supra 42 Cal. 4th at p 926 Gonzales v.

_Razch (2005) 545 U. S 1.) Stated s1mply, maruuana use 1s not a constltutlonal .'

nght is not: protected by a “fundamental publtc pollcy, and remams 1llegal

under federal law regardless of Cahfornla S medlcal marlj uana law S
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C | T here Is No Conllict Between Local Lonmg Urdlnances —
ProhlbltmgMedlcal Maruuana Dlstrlbutlon Facilities and the
CUA and MMPA. : .

Appellants do not dispute that medical rnarljuana lacks constitutional -
protect1on or that Sounties and cities have a constttut1onal author1ty to control

land: use act1v1t1es In fact appellants concede that local governments can .

) restr1ct and regulate med1ca] marijuana d1spensar1es (AOB 14. ) Appellants
_however, contend that there is a conflict between a complete zomng proh1b1tlon

__agalnst medlcal marljuana distribution fac1l1t1es and the prov1s1ons of the .

MMPA Under appellants preemptlon theory, the MMPA strips. all local
governments of the basrc zomng authorlty to say to 1nedlcal marljuana

fa01l1t1es even though such a land use act1v1ty is mdlsputably 1llegal under ': L

_ federal law As appellants would have it, all local governments must allow for

.med1cal marij uana dtspensarles somewhere w1th1n thelr boundarles 1rrespect1ve

of the size and’ characterlstlcs of the communlty, and desplte the potent1al

hazards of such a land use and the continuing 1llegallty of medlcal mar1 Juana

-.under federal law Appellants argument has no: merit.

, Appellants overlook the limited scope of: the State s medical marljuana

‘laws The CUA and MMPA do no more than prov1de llmlted 1mmun1ty from
' crlmlnal prosecutlon under specrﬁc state statutes Netther law hmlts or affects
_‘ local control over land use decxs1ons much less’ compels every county and’ c1ty
“in the State to allow med1cal ‘marijuana d1spensar1es As demonstrated by the

plain language of the CUA and MMPA, their leglslatNe hlstory, and controlhng o

case law, these laWS recogmze that counties and crtles may allow dlspensanes

"_They donot requlre them to do so, however.

¢ As Auburn correctly pomts out, appellants’ preemptlon argument would
'requlre an entlrely residential city with no commercial district to allow " o
td1Spensar1es (RB'1.) Neither the CUA nor the MMPA says any such thing, of '
“course,’ and nelther may be reasonably construed as requmng such an ‘absurd .

result
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: I'.. ,, I he CUA Does Not L1m1t Local Uovern Ment' S
' Const1tutlonal Pollce Power -

Although appellants do not argue that the CUA preempts local law, the

CUA provrdes the necessary starting po1nt for analyzmg the MMPA and
e understandlng the llmlted effect of the State $ medreal mar1 Juana laws. The
| . A CUA is narrow in. scope and does not address or affect, in any way, local -

‘ .'control over bas1c land use dec1s1ons

In pertment part the CUA provides that “S ectlon 11357 relating to the

"lpossessmn of marljuana and Sectiori 11358 relatlng to the cultrvatron of

: mar1 juana, shall not apply to a patrent or to'a. patrent s prlmary caregiver; who

possesses or cultrvates mar1 juana for the personal med1cal purposes of the

_ .' '-patlent upon the wrltten or oral recommendatlon or approval of a physician.” (§
1 1362 5(d). ) The CUA specifically provides: that nothmg thereln “shall be
| . construed to supersede leglslatlon prohlbltlng persons from: engagmg in conduct
| o .that endangers others > (§ 11362.5, subd (b)(2).) Consrstent wrth this
. 5 provrslon the ballot argnments in support of Proposrtlon 2 15 carefully assured
B '_ voters that the. CUA “does not allow unllmlted quant1t1es of marijuana to be
3'-_.grown anywhere 1t only allows mar1_|uana to be grown for a patlent s personal
- a use Pohce off1cers can st111 arrest anyone who grows too much or tries to sell
it ” (Ballot Pamp Gen Elec (Nov 5 1996) rebuttal to argument against Prop.
‘__‘i.:'-.'_‘-215 p 61, Amzc; Curiaes Motron for Judrcral Notlce (“RJN”) Ex A’
o _ Notably, the CUA does not contam any express language that requ1res
: :E cmes and countres to al low d1spensar1es or proh1b1ts c1t1es from regulatlng such
land’ uses (Czty of Claremont V. Kruse supra, 177 Cal App 4th at pp. 1172-
1 175 ) As Kru.s‘e observed “[t]he operat1ve prov1s1ons of the CUA do not
o _ address zoning: or busmess hcensrng decrsrons » (Id at pp 1172 l 173. )

L o Furthermore “[t]he CUA does not authonze the operat1on of a medlcal

L . 3 Such ballot materlals are relevant to courts analys1s of preemptlon clalms
(Ev1d Code; §452 thtev Davis (1975) 13 Cal 3d 757 175, fn 11.)
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‘ marl Juana d1spensary, nor does lt proh1b1t local governments from regulaung

such d1spensar1es ? (Id at p-1 173 [cltat1ons omltted] )
. Rather -as 1nterpreted by the Callforma Supreme Cour he CUA
prov1des only a “l1m1tcd unmunlty frorn state cr1m1nal prosecut1on to qual1ﬁed

patlents ? heIr des1gnated prlmary carcgwers (People V. Mower (2002) 28 .

3 Cal 4th 457 470 see. also People V. Kelly (2010) 47 Cal. 4th 1008 1014 [“ he

CUA prowdes only an afﬁrmanve def ense toa charge of possession or -

cultrvat1on”] ). The CU A dld not “legallzc maruuana or drspensarles for its

| dlstlbunon (Ross V. Ragmg Wzre T elecommumcatzons supra 42 Cal. 4th at p

926) MOl‘C lmportantly, ‘[t]he CUA does not authorlze medlcal mar1_]uana L

patlents or herr primary careg1vers to engage in sales of marljuana (People ex
rel T rutamchv Joseph (2012) 204 Cal App 4h1512, 1521 )

: The Supreme Court has further emphasrzed that the CUA “isa narrow
measure w1th narrow ends, . [T]he proponents ballot arguments reveal a
dehcate tlghtrope walk desrgned to 1nduce voter approval whrch we would
upset were we to stretch the propos1t1on s 11m1ted 1mmun1ty to cover that wh1ch
its language does not. The Act” s draﬁers took pains to note that nelther
relaxatlon much less evﬂsceraﬁon of the states man _|uana laws was env1sroned o
(Peaple v. Mentch (2008) 45 Cal 4th 274 286 fn. 7 [cltat1ons om1tted]) Thc
Court has speclﬁ cally decllned to cxtend the CUA. outsxde the context of
crrmmal law enforcement act1v1t1es, not1ng that, w1th one narrow exceptlon |
(1rrelevant here) he act s operat1ve prov1S1ons speak excluswely to the _
cr1m1nal Jaw.” (Ross v Ragmg Wzre T elecommunwanons Inc supra 42"
Cal4thatp 928) L _‘ ' -

' Courts have cons1stently rejected efforts to expand the meamng of thc -
CUA In. People V. Urzzceanu supra, 132 Cal. App 4th 747 the Court of
Appeal obscrved hat the CUA only “created a llmlted defense to crlmes not a
const:ltutlonal rlght to obtam maruuana and hat there was no: const1tutlonal

rrght to cult1vate stockprle and d1str1bute man Juana » (Id at p 773 ) The
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Supreme Court srm1larly rejected a’ constltut1onal rrght argument i A’oss v
Raging Wzre T elecommumcatzons supra 42 Cal Ath 920. There a medlcal |
marijuana. patlent argued that his employer S declslon to d1scharge h1m for us:tng
medical marljuana V1olated h1s right to use’ maruuana for med1c1nal purposes :
(Id at pp. 926 9217. ) The employee characterlzed his © rlght” asa const1tut10nal
right to prlvacy (Id. at p. 932.) The Supreme Court observed however that '

unlike legal prescrtpt1on drugs, marljuana remams illegal: (Id at P '925.) The

Court, thus, refused to recognlze a “rlght of medlcal self—determmatlon” i the
use of marrjuana (Id. at pp: 932 933, ) The Court concluded that the CUA d1d
not create ¢ a broad ri ight to use marij uana w1thout h1ndrance or mconvenlence
but rather created only a limited crlmmal defense to punlshmcnt under Health
and Safety Code sections 11357 and 11358, (Id: at pp. 928—929) :
In llght of the CUA’s plain language, its 1eg1slat1ve h1story, and the _ e
appellate dec1s1ons interpreting the CUA,: there is no reasonable argument that
the CUA. preempts a local zomng proh1b1t1on agalnst medical. marlj uana :

d1spensarles e1ther expressly or by 1mpllcatlon (Czty of Claremom‘ v: Kruse .

- supra, 177 Cal. App 4th at PP 1172 1 176 ) As set forth below the same is true

fortheMMPA o o . . e
o 2. - The MMPA Does Not Protect Appellants Conduct or.
. Restrlct Local Control Over Land Use Decls1ons o
The MMZPA 11ke the CUA does not create a rlght to establlsh a

mari Juana dlstrlbutlon fac111ty and makes no. express mentlon of land use

"'zonlng Or- llcensmg - While the MMPA expands on the CUA in certam respects

it does so only w1thm narrowly drawn llmlts ie, , with respect to the use of -

marijuana by quahﬁed patlents and thelr de31gnated caregrvers The MM'PA

‘ nowhere purports to restrlct or usurp the constltutlonal pohce power of local

governments to- enaet zomng and land uSe regulatlons regardmg or affectrng the

'-cultlvatlon and dlstrlbutlon of medlcal marl Juana (Czty of Claremont v Kru.se

supra, 177 Cal App 4th at pp 1175 1177 Caunty of Los Angeles v Hlll supra
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197 CalApp 4th at Pp. 868- 86Y9.) Therefore, the MMBA does not cohﬂic: Wl[h
a local zoning prohlbrtlon or expressly or 1mp11edly preempt such’ an ordmance
When the MMPA was passed, its sponsors descr1bed itas “the very best
we could hope to get enacted into law —and they consequently craﬁed the
statute s reach wrth great care. (Sen. John Vasconcellos & Assembyman Mark

Leno letter to Assembly Speaker Herb Wesson Sep 10, 2003 ] Assem J

; (2003 22004 Reg SeSS )p. 3932, RJIN, Ex. B. ) Notably, _the legislative h1st0ry
| :for the MMPA contalns no ment1on whatsoever of land use regulatron and no-
’ ‘hlnt that the Leglslature would have understood the bill to affect such matters or 1 )
__‘preemptlocal authorlty in thls area. (Czly of Claremontv Kruse, .xupra 177

A..Cal App 4th at p: 1 175 ) Furthermore “Medlcal man]uana dlspensarles are not

mentloned in the text or hlstory of the MMP.- The MMP does not address the

licensing or loca_tlon_ of medical marijuana dlspensar_les, nor does it prohibit . -

- local governments from regulating such dispensaries.” (Ibid.) In the absence of
sitch language the argument that the MMPA expressly occupies the ﬁeld of

medlcal mari ]uana regulatron must fall (Ibzd )

Any contention that the MMPA occupres ‘the fleld by 1mpllcat10n and

‘therefore preempts a local prohlbltlon also must fall The or1g1nal provrslons of
- the MMPA expressly author1zed supplementary local regulatlons “Nothmg m
. this artlcle [i. e the MMPA] shall prevent a . local govemmg body from
adoptmg and enforcmg laws consistent w1th thls artlcle » (§ 1 1362 83.) -

, “Preemptlon by 1mpl1cat10n of leglslatrve 1ntent may not be found when the

| Leglslature has expressed 1ts intent to permit local regulatlons Slmllarly, 1t
. should not be found when the statutory scheme recogmzes local regulat1on ‘ :
B '(People ex rel Deukmejzan V. County of Mendacmo (1984) 36 Cal 3d 476 485 .
; Cziy of Claremont Vv Kruse, supra, 177 Cal. App 4th atp. 1176. ) - -

Appellants focus thonr argument on an. alleged conflict between the

' ‘-MMPA and a local zonmg pl‘OhlblthIl (AOB 10 16.) Agaln thlS argument has' L
‘ .no merlt in, hght of the plam language and leg1slat1ve hlstory of the MMPA |
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- .'.'((,zty oj‘tfaremontv Kruse, supra, Tff(,al App 4tn at oo 11!3 -1176 ) The
o purpose of the MMPA was to “[c]larify the scope of the appllcatlon of [the
o CUA] and . address addltlonal issues that were not 1ncluded within [the

‘ CUA] and that must be resolved in ordert o promote the falr and orderly

1mplementat10n of. [the CUA)” (Stats 2003 ch 875 § 1 §§ 11362 7, et seq.)

’ In order to do 50; the prmcrpal provrsrons of the MMPA created a voluntary
oo i program for the i 1ssuance of identification cards to quahﬁed patients and
o ::‘ prlmary careglvers (§§ 11362 71 - 11362 76 ) The MMPA also elaborates on
. .the defi n1t10ns of many of the terms used somewhat loosely in the CUA (§

) ) 1 1362 N, 1dent1ﬁes certam places and c1rcurnstances where smokmg mari juana
o s prohlblted (§ 11362 79) and attempts to, quantlfy the amount of marljuana

s ' -that a quallﬁed patrent may POSSESS | w1thout rrsklng crlmlnal prosecutlon (§

o 11362 71.) None of these provisions of the MMPA conﬂlct w1th or otherwise

= preempt a local zon1ng prohibition.

. The MMPA also contams two core operat1ve prov1srons sectlons

E f-" 1 1362 765 and 11362 775, which expanded the hmlted protectlons granted by
| - the CUA and “1mmumz[ed] from prosecution a’ range of conduct ancrllary to the By
-provrsron of medlcal marljuana to qualrfled patlents ” (People v, Mentch (2008) - |
45 Cal 4th 274 290 ) In maklng therr preemptlon argument, appellants rely on L
the language of sectlon 11362 7175. (AOB 11 ). ThlS rellance is mlsplaced
o Nelther sectlon 11362 775 nor section 1 1362 765 nnmumzed storefront
dlspensarles from ClVll nuisance abatement actlons or llmlted tradltlonal local
o -'"-.: zonmg dlscretlon to determme whether med1cal marr)uana dlstr1but10n 1s

approprlate for a partlcular commumty

Sectlon 11362 765 addresses 1nd1v1dual quahﬁed patlents primary

o careglvers and other specrfled 1nd1v1duals prov1d1ng that such persons “shall
o ‘ not be subject on that sole basis, to crlrmnal llablllty under Sectlon 1 1357
- [possess1on of marljuana] 11358 [cultlvatlon of marljuana] 11359 [possessron e

R for sale] 11360 [transportatlon] 11366 {mamtalmng a place for the sale, glvlng
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away or use ot marguanaj, l ljbo ) [malcrng avarlable premlses forthe
manufacture storage or d1str1butron of controlled substances] or 11570 -
_[abatement of nursance created by premrses used for manufacture storage or -
dlstrlbutlon of controlled substance] & (§ 11362. 765 subd (a)) “In Mentch the :_‘._'-_'-? :

: Cahfornra Supreme Court closely analyzed’ sectlon 1 1362 765 and concluded

that the statute prov1des crlmlnal 1mmun1ty for specrfled 1nd1vrduals under a’

| narrew set of clrcumstances [T]he 1mmun1t1es conveyed by section 1136276 5:"' o
1 have three. deﬁnmg characterlstlcs (1) they each apply only to a specrﬁc group o
J of people (2) they ¢ each apply only to a specrﬁc range of conduct and (3) they .

. each apply only agamst a specrﬁc set. of laws.”” (Cily of Claremont V. Kruse, 8
"':.supra 177 Cal App: 4th at P 1171 ) Sectlon 11362 765 therefore does not-

affect local zoning laws

Section 11362 775 addresses collectlve and cooperatrve :endeavors to

cultlvate marl Juana ‘bt it 1s 31mrlarly narrow in SCOpe and does not affect local
zonrng laws The CUA ltself dld “not allow for collectlve cultlvatron and

, dlstrlbutlon of mari juana by someone who isa qualrﬁed patlent for the beneﬁt -

of other quahﬁed patlents or. prlmary careglvers >and consequently such

_ 'persons faced potentlal crumnal prosecutron for: drstrlbutlon of mari Juana and.
:."-‘.related charges (People v. Urzzceanu supra 132 Cal App 4th atp. 769 ) The
_MMPA addressed the cultrvatlon 1ssue “Quallﬁed patlents persons w1th vahd o
'.:'_~1dent1ﬁcat10n cards and the desr gnated pﬂmary careglvers of quallﬁed patlents
‘andj persons with 1dent1ﬁcat10n cards who assoclate wrthm the State of

»Callfomra in order collectrvely or cooperatlvely to cultlvate manjuana for . ‘

:medrcal purposes shall not solely on the basis of that fact be sub ject to state
N crnnmal sanctions under Sectron 11357 11358, 11359, 11360, 11366, 1 1366 5, -
or 1 1570 » (§ 1 1362 775 D Thrs represents a “dramatrc change” in the |
) protectron afforded qualrfred persons (People V. Urzzceanu supra, 132 L
A.-_Cal App 4th atp. 785) butas the plarn language 1nd1cates the statute’s’ focus ".' e
_ remalns on the crlmmal process (Ibtd People v. Kelly (2010) 47 Cal 4th 1008
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1015, fn. 5 C’zty of Claremont V. Kruse supra, l 77Cal. App Zth at p T /l see

also, County of Los Angeles v. Hill, supra 192 Cal App- 4th at P 869 fn. 5 )
Appellants argue that the 1mmun1ty prov1ded by Health and Safety Code

section 11362 775 from “state crlmlnal sanctlons under sectlon 1 1570 '

Callforma 5. “drug den” abatement law, precludes cities from enforcmg thelr :

own nulsance abatement regulatlons against medlcal marljuana d1spensar1es 6

, (AOB 11- 12 ) Sectlon 11570 prov1des that the | use of land for 1llegal drug

act1v1t1es constltutes a pubhc nulsance and sets forth c1v11 nu1sance abatement

remedies, but does not spec1fy any cr1m1nal sanctlon for such act1v1t1es

: Appellants contend therefore that the lnclusmn of sectlon 1 1570 represents a

leglslatlve declarat1on that d1spensar1es operatmg W1th1n the parameters of the

MMPA ar_c,.no_t a pubhc l'lll_l s_ance per__se under a_ny state or local sta_tute and are

" not subject to civil nuisance abatement actions. -.Appellants'_'argu'e'furtherf t‘hat_‘

 the Legislature, by allegedly immunizing medical marijuana _dispensar:ies_';_frorn

all civil nuiSance‘abatement actions authorized medieal marijua;na' dispensaries

“to exist: Therefore appellants argue; C1v1l Code section 3482 shrelds medical
' marljuana dlspensarles frorn local nu1sance abatement act1ons and a blanket

pl'OhlblthI‘l of d1spensar1es contradlcts the MMPA (AOB 16 ) ClVll Code

section 3482 provndes that “Nothlng whrch is done or malntamed under the

6 Appellants overlook the fact that Aubum d1d not brmg thls nulsance e

- abatemerit-action:under section 11570, In the language of section’ 11362 775

Auburn dld not seek injunctive relief “solely on-the basis” that appellant isa

. medical marijuana dispensary. Rather, Aubum prosecuted this action undet its

Zoning Code and business license regulations.” Auburn was: entitledtoa -
prehmmary injunction because: Appellants have ignored. both the Zomng Code
and business license regulations that apply to all other 1nd1V1duals and
businesses-in Aubum, (CT.6-7.) S :

7 Section 11570 prov1des that “Every bu1ld1n g or place used for the purpose of

. unlawfully sel ling, serving,. storlng, keepmg, ‘manuf acturlng, or glvmg away any
. controlled substance, precursor, or analog specified in this d1v1310n, and. eVery

: bulldmg or place wherem ‘or upon which those acts take place is.a nuisance -

- which shall be enjoined, abated, and prevented and for which damages may be

j recovered whether itisa pubhc or pr1vate nulsance ’ : s

mvssaggimis v o I8




eXpress aUthor_ltj_f ofa",statute can be deemed a nu1sa‘nce_,.” This argurnent is

incorr ect )

As a pre11m1nary matter, section 11362 775 does not address collect1Ve

or cooperatlve “dlstrlbutlon activities and therefore could not poss1bly preempt ', :

a local prohlbltlon of a d1str1but10n facility. In fact, a court of appeal recently

..rejected the assertlon that section 1 1362.775 1mmunlzed storefront dlspensarles

| 'from civil nulsance abatement actions under sectlon 1 1570 In People ex. crel: _

7 Trutamchv Joseph supra 204 Cal.App. 4th 1512 the Second Dlstrlct Court of R
| Appeal held that nerther sectlon 11362.765 nor. 11362 775 immunized, much B
-'less afflrmatlvely authortzed the use of land for the group dlstrrbutlon or

‘ dlspensmg of medrcal marijuana. In Joseph the C1ty of Los Angeles obtamed a.

civil mJunctlon agamst the operator of a storefront dlspensary called Orgamca :

on the ground that the dlspensary s activities V1olated section 11570 and .

constltuted a pubhc nulsance (Id. at p.1516.) The dispensary operator argued _
_that, by virtue of sectlons 11362.765 and 11362 775, his activities were immune .

‘from a crvrl nu1sance abatement actron brought under section 11570 (Id at p

1521.) The court of appeal d1sagreed and he]d “Nelther sectlon 1 1362 775 nor

o sectron 1 1362 765 of the MMPA 1mmumzes the mari Juana sales act1v1ty -
B conducted at Orgamca ” (Id atp. 1523.) The Court observed that sectlon

-1 1362 775 merely protected “group activity to cultlvate man]uana for medlcal

purposes > but did- “not cover dlspensmg or selhng marijuana.” » X0 bzd) The

: operat1on of a storefront medlcal marijuana dtspensary, therefore, would not be i
-'protected under the MMPA The Court noted further that sectlon 1 1362. 765 -
. ___allowed reasonable compensatlon for servrces prov1ded toa quahﬁed patrent,
_.-"“but such. compensatlon may be given onl}l to a prrmary careglver ” (]bzd ) _
. Fe Because the d1spensary operator was not a pnmary careglver to the hundreds of
" ._ customers that came to lus d1spensary, he Was not entrtled to any of the llmlted
* -,".:protectlons offered by the MMPA. (Ubid) EE
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. . The same rationale applies fo appellants Appel lants distributed

3 marljuana at thelr facrhty in the same mianner as the dlspensary operators in
Joseph In Joseph the defendants operated from a storefront locatlon and sold : o
_'-marl_luana products ta: the public ona walk—m basrs (People ex rel. Trutanichv. .~
'.Joseph supra 204 Cal App.4th at pp.. 1516 1518 ) Appellants srmllarly opened
, thelr fac1]1ty to the pubhc and sold marl_]uana products to anyone who came | |
-through the front door (CT 35, 139- 140 148- 150 159 201-203.) Accordlngly, |

' *_appc]lants rellance on sectlon 11362 775 as a sh1eld for the dlspensary

o the MMPA and 1s subject to nulsance abatement under any apphcable law.
: ,.Appellants cannot rely on section 11362 765 elther because they did not show . .

- 'that they were. pnmary caregrvers for : any of their. more than 500 customers

Furthermore even if section 11362:775 could be 1nterpreted to protect

| *some form _of_,med_lcal marljuana-dlstrlbutlon, thlsprowsron, l_)y its own terms,
- Would not apply to a civil nuisanceabatement action brought under a local
o Ordmance If a statutory provrslon is unambrguous courts “presume that the
',Leglslature or m the case of an initiative measure the voters 1ntended the
_i o -meanmg apparent on the face of the statute.” (Czty of Claremont V. Kruse
- -'-supra 177 Cal App 4th atp 1172 ) The language of sectlon 11362 775 is
2 . unambrguous - 1t only prov1des for 1rnmumty from state crzmznal sanctions

L "{-under the specrﬁc state’law pl'OVlSlOIlS 1dent1ﬁed Appellants however,

] language of the statute Appellants take the phrase “state crlmmal sanctions”

:‘ _._and expand 1t repeatedly to mclude crv1l nulsance abatement Appellants then
'_'-expand the: llSt of statutory 1mmun1t1es 1n sectlon 1 1362 775 to include local
‘}zomng regulatlons even though such laws are not lrsted in sectlon 1 1362 775.
{'Thls tortured self-servrng mterpretatlon 1s at odds w1th the plaln language of

o _-: sect1on 11362 775 and basrc rules of statutory mterpretatron
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“says

In County oj LOS Angeles V. Hzll supra, 191 Cal, App 4th 861, the court EE—
‘ of appeal re]ected _]LlSt such an attempt to expand the meanmg of section - |
11362 775 to mclude 1mmun1ty from. c1v1l nu1sance abatement actions brought l_ '
: under local ordmances In Hzll the Court of Appeal afﬁrmed a prehmmary =
mjunctlon 1ssued agamst an unpermltted medlcal manJuana dispensary that .
‘-Topened n vrolatlon of county zomng regulatnons that allowed d1spensar1es to N
| ‘_operate but requlred dlSansarlCS to obtaln a condrtronal use permlt and busmess -
.lhcense The county regulatlon also pl'Ohlblted drspensarles from opemng w1th1n -
} a 1, 000 foot radius. of schools playgrounds, parks hbrarles, places of rehglous o
”WOI'Shlp, Chlld care: faCllltICS and youth facilities. (]d at pp 864-865 ) Thc Court"-_-
reJ jected. the argument that the crlmmal 1mmun1ty under the drug den abatement B )
"law (sectton 1 1570) estabhshed in sectlon 11362.775 prohlblted the county- from | _ |
B pursumg civil nuisance abatement remedles (Id at pp 868 869.) The Court B
stated, “The llmlted.st_atutory .unmunlty from prosecution under the ‘drug den’”

_ abatement law provided by-‘section 1 1'3‘6'2 775 does no't preVent the County. from

_applylng 1ts nulsance laws to MMD s that do not comply w1th its valid

ordmances ” (/d. at-p. 868 ) Cons1stent w1th the Supreme Court S ruhng in Ross

' the Court held that the MlV[PA “does not conf er. on quallfred patients and their
'_-A'-_»'careglvers the unfettered rlght to cult1vate or drspense man Juana anywhere they |
Al _';choose ” (Id at p. 869) Rather “[t]he County s constttutlonal authorlty to -
:regulate the parucular manner and locat1on in whlch a busmess may operate (Cal. _:__:_
‘Const art. XI, § 7) is. unaffected by sectlon 11362 775 ” (Ibzd) This. holdlng by R
1tself defeats appellants argument that sectlon 1 1362 775 means more than 1t T

Appellants argument about sectton 1 1570 1s erroneous for another 'A: |

_" A-.reason In appella.nts v1ew sectlon 115 70 is purely a c1v1l statute and rts
-:""jmclusmn inthe MMPA demonstrates an-intent to preempt ClVll nutsance oo
abatement remedres notwrthstandmg that sectlon l 1362 175 only refers to

| “state crlmmal sanctlons (AOB 11 ) Accordmg to appellants a crvrl nursance S



<

‘abatément.-action s “the sole enforcement remedy ™ for a public NUISANCE UNAer

section 11570. (Reply Brief at P 8.). Again, this is incorrect | Contrary tor -
appellants assumpt1on, a person or entlty is subject to crlmmal prosecutlon fOr
creatmg a nulsance as deﬁned in sectlon 1 1570 Penal Code sectnon 372 states

that “Every person who maintains-or comm1ts any publrc nu1sance, the

' _pumshment for whlch is not otherwrse prescrrbed or who w:llfully omlts to

perform any legal duty relating to the removal of a pubhc nu1sance, is gurlty of

a mlsdemeanor Penal Code sectron 372 apphes squarely to sectlon 1 1570

which. estabhshes a publlc nuisance, “the punlshment for whrch is not otherwrse

prescrlbed Thus although sectlon 11570 et seq addreSSes procedures for civil

nuisance abatement a pers0n who creates a nulsance under sect1on 1 1570 is:

also- sub Je_ct to mlsdemeanor prosecutl_on pursuant to Pe_nal _Code_s__e_ctlon 372

In making their argument that civil nuisance abatement"is'the‘.only:'to'o_l to .o

~ enforce section 11570 (Reply Brief at p. 8), appellants'rely on Lewv. Supe':r'i‘or

Court (1 993) 20 ‘Cal.App. 4th 866. Amazmgly, Lew reached the exact opposnte

| conclus1on Lew addressed the quest1on of whether a party could brmg a small

~ claims damages action based on the ex1stence of a section 11570 publ1c B

nu1sance or whether an abatement actlon under sectlon 1 1571 et seq was the

only avallable remedy Lew held; “There is- nothmg in thlS statutory scheme for -

the abatement of ¢ drug houses that forecloses the lesser remedy of an actlon for‘ :

damages m small clalms court by a: prlvate party ” (Id at p. 872 ) Thus
confrary to appellants assertlon a ctvrl nu1sance abatement actlon 1s not the
“sole enforcement remedy” for a nulsance as deﬁned by sectlon 1 15 70 It ls
well-establrshed that crlmmal prosecutton is an ex1st1ng remedy for any publlc

nulsance C1V1l Code sect1on 3491 provrdes that the remedles agamst a pubhc

nu1sance are mdlctment or- mformauon a cwrl actlon or abatement There 1S no

lndlcatlon in the plaln language of sectron 1 1570 et seq that the Leglslature
1ntended to foreclose the tradltlonal remedy of a cr1m1nal prosecutlon for those

1nd1v1duals who create or mamtaln drug house nursances
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- 'support thelr argument that section 1 1362 775 shlelded medlcal marljuana §

'dlspensarles from both criminal and civil llablllty (Reply Brlef atp. 2. )
‘;',However, in the passage of Urziceanu cited by appellants the Court of. Appeal 2 .
merely says that the MMPA exempts quallfylng patlents and prlmary careg1vers a

.who collcctlvely or cooperatlvely cultivate medlcal marljuana from ° crlmlnal '
- -sanctlons under “the laws declarlng the use. of property for these purposes a

nulsancc »8 (Peoplev Urzzceanu supra, 132 Cal App.4th at p. 785.) Urzzceanu .

does not hold ‘as appellants suggest that the MMPA exempted dlspensarles

- from ClVll nuISance abatement actlons

Therefore the mclusron of section 11570 1n sectlon 11362 775 does not

N demonstrate any leglslatrve intent to preempt the appllcatlon of local cml
nuisance abat_er_nent remedies to medical mar_1 J_uana drspensarles. Atthe time
the Legislature' enacted -'the MMPA, there were numer'ous well-established state

*  and local laws pertalnlng to civil nuisance abatement If the Leglslature had

1ntended the MMPA to, prov1de 1mmun1ty from local c1v1l nulsanCe abatement

procedures or from Code of ClVll Procedure sectlon 731 C1v1l Code sectlons

v 81 The passage from Urzzceanu cited by appellants reads as follows “Thus the -
. Leglslature also exempted those qualifying patients and primary: caregivers who o
_collectlvely or cooperatlvely cultivate marijuana for medical purposes from '

criminal sarictions for possession for sale, sansportation or furmshmg

~ marijuana, maintaining a-location for unlawfully selling, giving away, or us1ng -
. controlled substances, managing a location for the storage, distribution of any - "

controlled suhstance for sale and the laws declarmg the use of property fOr
these purposes‘a nuisance.” (People v. Urziceanu, supra, 132 Cal.App. 4th at p

"7 785:)*In their Reply'Brief, appellants add the word “or” just before the phrase -
o “the laws declarlng the use of the property for those purposes a nuisance.” D

- (Reply Briéfat p.3.) By doing so, appellalits create the mistaken impression . -
©. that Urzzceana was applying section 11362, 775 to both criminal sanctions, and "

. civil! nuisance: 4batement actions. “As the fill passage from the. opinion .~ L
- demonstrates, Urziceanu did no such thing - it'is a criminal case addressing the -~
apphcablhty ofa crimiinal defense. to acts: that. predated the MMPA (People v: R
- Urzzceanu supra, 132 Cal App 4th at pp 758 759)
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— 5491 etsec} "t'enal Code section 372 andlor .Govétnmem Code sections 25843 '
‘et seq arid 38771 et seq., it could have easﬂy satd so. The Legislature did not
“do any of those thlngs Courts and l1t1gants cannot 1nsert statutory provisions .
3 that the Leglslature 1tself has not seen ﬁt to lnclude Consequently, the
. Legrslature s llmlted reference to Sectlon 11570 should not be read to affect

_ Aanythlng other than state crlmlnal sanctlons under Sectxon 11570

While’ the Leglslature may. ‘have mtended to make access to medical

: : _,maruuana ea31er 1t d1d so0 only by removm 2. crrmlnal 11ab111ty under specific
"._:state laws It dld not ovemde lo cal zomng regulatlons and requlre every county” .
.ﬁ_and city in the state to allow medlcal man]uana establlshments “‘[A]bsent a =

. " clear lndlcatlon of preemptlve 1ntent from the Leg1slature we presume that
o 'local regulatlon 1n an area of which [the local govemment] traditionally has -
" Aexe‘rmsed control’ is .not preempted by state. law.” (Action Apartment Assn.,, Inc'._ "_. .
' -_‘_"v-'.’ Czty OfSQnta- Monica, supra,-41 Cal.4th at p. 1242) _Appe-llants failed to
, zde‘monstrate any sucjh indication" of preemptive intent over lo'cal land use

L :declsmns Because the MMPA did not expressly or 1mplledly prohlblt the
7 apphcatlon of local zonlng and bulldlng codes to medlcal marijuana -

. dlspensarles appellants preemptlon argument based ona confllct between state_' :

' .law and: local law must fa1l

- 3 Naulls and Kruse Conﬁrm That Local Govemments May ':
Prohlblt The Establlshment Of Medl cal Marljuana B
Dlspensartes :

The demsmns in Czly of Corona v. Naulls (2008) 166 Cal App. 4th 418,

| ‘.-and City of Claremont v Kruse, supra 177 Cal App 4th 1153 further conﬁrm -
o -the conclusron that counties and cities.can-adopt and apply local zoningand - L
_ :-..nulsance abatement laws agamst medlcal marnuana dlspensarles even when -

lsuch local. regulatlons are the equwalent of a complete prohlbltlon

In Naulls the def endant apphed for a busrness llcense and wrote on his -

E :' appllcatlon that the proposed busmess act1v1ty was “Mlsc Retall ” (Id atpp.
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_ -f 420- 421 ) He later elaborated to a crty employee that the busifess would seu
S mlscellaneous medlcal supplles » (Id at p. 421 ) The city issued the llcense
_ ;_based on the defendant S mlsrepresentatlons (Ibzd ) Shortly thereafter, the 01ty
enacted a moratorrum agamst man]uarra dlspensarles (Ibzd) After recelvrng
his busrness llcense and aﬁer the moratonum Went mto effect, the defendant
| :ﬁ ':made it known to. crty staff members that he was operatlng his busmess as a ,_ o
| ':‘medrcal maruuana dlspensary (I bzd) The city filed. a complalnt aga1nst him '
.'-__and obtained a prehmlnary mjunctlon preventrng h1m from operatlng a B

_.rnarljuana dlspensary (Id at pp 422 423. )

The Court of Appeal afﬁrmed the i 1ssuance of the prelrmrnary rnjunctron

_(Id at p. 427 ) The Court Qbserved that the defendant falled to provlde =

- accurate mformatron on hrs apphca'non and that the 01ty would not have rssued |

the license had the defendant provrded an accurate busmess descrlptron (Id at .

| :'-'p 428) Moreover ‘the Court noted the def endant did not follow the
' procedures apphcable to land uses t,hat were not lrsted in the zoning code
. ;:-(Ibzd ) Quotmg the trral court the Court of Appeal found that the Corona
'Mumclpal Code was “‘drafted in a permissive: fashlon’” and that “‘[a]ny use
i not enumerated therem is presumptrvely prohlblted ” (Id atp. 431; ) “[W]here x
o a partlcular use of land 1s not expressly enumerated 1n a crty s mumclpal code |
.' __ as. constrtutmg a permzsszble use lt follows that such use is zmpermzsszble > (qu' ]

-':'_:'at D. 433 [emphaSIS in orrgmal] )

. Naulls did not expressly consrder thei 1ssue of state law preemptlon but ,

<.rt supports the proposmon that medrcal man]uana estabhshments are .
| o presurnptlvely prohrbrted lf the appllcable local code 1s srlent with regard to | .
.. such land uses. Naulls further supports the concluslon that a county or c1ty can '
. -'."'enjom a. medlcal marljuana cstabhshment that: opens in vrolatron of such a. |

‘Vpresumptl"e prohrbrtron and other applrcable bUSlness regulatrons

o E Here too as in Naulls appellants mlsrepresented the nature of their opcratron;' e
- _to secure C1ty approvals (CT 135 137) ' ‘ : : '
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Furthermore Naulls contlrms that COUI‘[thS and cmes can enact temporary

zonmg moratorlums agalnst medlcal man Juana establlshments

InCity of Claremontv Kru.s'e supra, 177 Cal, App 4th 1153 the Second B

Dlstrlct Court of Appeal confronted the state law preemptlon 1Ssue head on It
held unequlvocally that the CUA and MMPA do not preempt local land use
regulatlons In Kruse, the def endant applled for a busmess hcense and permlt
for a medlcal marijuana dlspensary (Id:at p: -1158.) At the tlme of the j:
apphcatlon such a use was not an enumerated use under the c1ty s. zonmg code
and was therefore prohlblted expressly under the 01ty S perrnlsswe zomng
scheme (]bzd) Accordmgly, the aty denled the defendant s appllcatlon and
mformed hrm of his appeal rlghts (Id atp. l 159 ) The defendant however
started operatmg his dlspensary W1thout any permlts (Ibtd ) The mty

subsequently enacted a moratorium agamst medlcal man]uana dtspensarles 10

' In Qualified Patients Assn. v. City of Anaheim (2010) 187 Cal:App.4th 734,
754, fn. 4, the Court of Appeal observed that Kruse mvolved a temporary
moratorium. Kruse confirmed beyond any dispute that a city may 1mpose a
temporary moratorlum agamst and therefore may regulate medical mari Juana
dispensaries. The specific facts of Kruse, however, demonstrate that the.

'decision-does not apply only in ¢ases involving a temporary nioratorium, s

Qualifiéd Patients suggested erroneously. As noted above, the. defendant in

Kruseapplied for a business permlt prior to the enactment of a moratorlum in-

Claremont. (City of Claremont v..Kruse, supra, 177. Cal. AppAthat pp. 1159—
1160,): Furthermore, the: defendant commenced operation of his medlcal
marijuana dispensary before Claremont’s moratorium: (Ibtd) Claremont s

‘moratorium prohibited the issuance.of any permits te medrcal man]uana

dlspensartes but did not' make it illegal to do anythlng that had been con51dered'

lawful prior. to the moratorium. (Id. at p. 1160.) Therefore, since the defendant -~ R

in Kruse appliedfor a business license and commenced- his operatlon prior'to
the moratorium; the issues to be decided in court were whether the defendant

, establrshed a lawful use before the’ moratorlum was effective and. whether the

city was requlred to grant him a busmess llCCIlSC at the time of the appllcatlon
The Court of Appeal answered both questlons in the negatlve ‘bedause -
Claremont’s zoning code- did not enumerate medical. marijuana. dlspensarles
and, thus prohlblted them expressly in. all zonmg dlstrlcts (Id at pp 1164- '

1166)
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A 7. at 53 1'16-6 } When the defendant refused 1o c‘ease his operaﬁons, the City*

" obtained aprel1m1nary injunction. (/d. at pp 1160 1162)

Relylng on Naulls the Court of Appeal upheld the prellmlnary

‘_ 1n_|unctlon The COurt concluded first that the dlspensary was a nulsance per se
» hecause 1t v1olated the municipal code. ( d at pp. 1 164 1165.) “Defendants

. | operat1on of a nonenumerated and theref ore expressly prohzbtted use; w1thout
"-obtalmng a busmess license and tax certifi cate created a nuisance per $e under :

-_.sectlon 1. 12 010 ” (Id at p. 1165 [emphas1s added] )

Next the Court of Appeal methodlcally revrewed the CUA and MMPA

i accordance w1th well—estabhshed pr1nc1ples of local pollce power .'_ o

- 'preemptlon and concluded as follows

“Zomng and licensing are not mentloned in the ﬁndlngs.and )
-declaratlons-that precede the CUA’ s_ operatlye_ provisions.- Nothrng_ inthe .
text or'histo'ry of the CUA suggests it was intended to address local land
use determmatlons or business 11censmg issues. The CUA accordmgly ,
" did ot expressly preempt the C1ty s enactment of the [d1spensary] N
| 'moratorlum or the enforcement of local zomng and business llcensmg _ |
o requrrements . (Czty of Claremont v Kruse supra, 177 Cal App 4that - - 0 |
 pp 2.0 73); - ' Ao e
| “The operat1ve provisions of the MMP llke those i 1n the CUA prov1de
5l1m1ted cnmmal 1mmun1t1es under a narrow set of cncumstances The
' _MMP does not address the llcensrng or locatron of medlcal marljuana :
o ' dlspensarles nor does it prohlbrt local governments from regulatmg such
i fdlspensarles Rather like the CUA the MMP expressly allows local |
.. regulatlon Nothmg in the text or h1story of the N[MP precludes the .
o '}Clty s adoptlon of a temporary moratorlum on 1ssu1ng permlts and '

- lrcenses to medrcal marljuana d1spensanes or the City’ s enforcement of

o "~.'llcens1ng and zonmg requlrements apphcable to such: d1spensar1es.” (Id

| 'atp 1175) and
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'1n thls case Neither statute addresses much less completely covers the
‘areas of land use, zoning and. bus1ness llcensmg Neither statute 1mposes

_ comprehenswe regulation demonstratmg that the avallablllty of med1cal
jmarljuana is a matter of ¢ statew1de concern thereby preempting local -
zomng and busmess 11cens1ng laws Nezthef the CUA‘ nor the MMP: e
c0mpels the establishment: of local regulatzons to accommodate medzcal
maryuana dzspensarzes The Crty $ enforcement of its licensingand

_ Zomng laws and its temporary moratonum on med1cal marijuana » .
dlspensarles do not COIlﬂlCt W1ththe CUA or the MMP ? (Id at pp. 1175- :
1 176 [emphasns added]. ) | ' ;

_ The holdmg that neither the’ CUA nor thc MMPA compel counties and

" . an‘CltleS to. adopt laws to accommodate medical. mar1 juana dlspensarles is
' :"31gn1f icant, Ifa county or city does not haveto_a_ccommod_ate medical
. ‘marijuana, land uses, it follows necessarily that a cbunty or city can prohibit .
i.‘them expressly or by SImply omlttlng any reference to medlcal marijuana -
- i._d1spensar1es in the apphcable zoning code. (Cty of Corona v. Naulls su pra o
B _‘-__166 Cal App 4th at pp. 431- 433 [holdmg that where medlcal marljuana S
dlspensanes are not 1ncluded among the uses of land emunerated in a city’s.

. zomng code they are presumptwely prohlblted] )

Furthermore of partlcular relevance to the precrse question posed in thls s

o case, Kruse contams an extensrve dlscussmn on the law of public nulsance and;"
.i.}‘-spec1ﬁcally recognlzes the dlStlnCtlon betWeen the state cnmlnal sanctlons 3
2 addressed by the CUA and MMPA and unaffected local nuisance regulat1ons
| }i~ReJect1ng the defendants argument that the d1spensary i ' that case could not be'l
) ;.‘"Z:el'l_]OIIled because all sales of rnanjuana in thls case complled w1th Callfornla s -
medlcal marI]uana laws,” the Court of Appeal noted that “The tr1a1 court’s - .
determmatron that defendants operatton of a Inedlcal marljuana dlspensary

Ea constltuted a nulsance per se’ was based not on v1olat10ns of state law, however
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: , but on v1olat10ns of the (,1ty s mumcrpal coae wmcn the Court of Appaaj .. r—
- -found entlrely approprlate (Ctty of Claremont v. Kruse, supra, 177 Cal App
. 4thatp, 1164 N -

4, i. AL B 2650 Conﬁrmed The Holdlngs In Naulls And Kruse
That Local Governments. Do Not Have To Accommodate
Medrcal Marljuana Dlspensarres |

In the wake of the Naulls and K ruse declslons whlch held that local

. governments need not accommodate medlcal mari Juana dlspensarles the )
o -Leglslature amended the MMPA in 2010 by: addlng Health and Safety Code
S :sectron 11362. 768 (Stats 2010, ch. 633 herelnaﬁer “AB 2650”). Sectlon CovE
" 1 1362. 768, whlch became effectrve January 1 2011 provrdes “No medlcal S
1 ‘}maruuana cooperat1Ve collectlve dlspensary, operator establlshment or '
: prov1der who possesses, cultrvates or dlstrlbutes medrcal marl juana pursuant to - s
thls article shall be. located w1thm a. 600 f00t radlus of a school.” (Health and |
~ Safety Code, § 11362 768 subd (b)) The 600- foot restrlct1on applles to

medlcal ‘mari Juana establlshments that have a storefront or mobile retall outlet .

which ordlnarlly would requrre a local busrness llcense (Health and Safety

-~ Code, §.11362.768, subd; (e))

Furthermore of cntlcal 1mportance here the new law expressly

: recogmzed and afﬁrmed local govemments authorlty to establish more . __
'lstrlngent land use regulatlons than the 600- foot requn'ement “Nothxng inthis.
”.:'-""’.';‘sectlon shall prohlblt a Clt)’» CO‘mt)’ , OF city and county from adopting |
L 'ordlnances or pol1cles that further restrict the locatlon or estabhshment ofa
B R medrcal mari Juana c00perat1ve coIlectlve dlspensary, operator estabhshment
or provrder » (§ 11362 768; subd (i)) Subdrvnswn (g) further states “Nothmg o

e in thls sectlon shall preempt local ordlnances adopted prlor to January 1 201 1, . e
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that regulate the locatlon or ﬂabhshment or a mealcal marl_]uana cooperanve

collectlve dispensary, operator, estabhshment or prov1der sl

- By amending the MMPA i m A B 2650 to prov1de express recogmtion of ‘l‘,

local authorlty to regulate the locatlon or establ1shment of d1Spensar1es the

Leglslature is, as a matter of law, deemed to have been aware of and to have

1mp|1c1tly approved the holdmgs in Naulls and Kruse that o1t1es need not enact o

laws to accommodate medical mar1 juana dlstrlbutlon facrhtles (Nelson v

Person Ford Co. (2010) 186 Cal App 4th 983, 1008 ) The Leglslature had the - : L
opportumty to limit or reverse these holdlngs but it- d1d not do S0, A “fallure to - _'

make changes in [a]’ g1ven statute 1n a part1cular respect when the sub ]ect is
before. the Legrslature and. changes are made in other respects is 1nd1cat1ve of
mtentlon to leave the law unchanged in- that respect » (Kuszor V. Szlver ( 1960)
54Cal2d603 618) RN B

Furthermore the leglslatlve hlstory of A.B. 2650 supports the c0nclus1on R

that. the MMPA does not preempt local zomng ordlnances 1n any way As

orlgmally introduced, A B 2650. dld not expllcltly address its effect upon local o >
land use ordinances. (Assem Bill No 2650 (2009- 2010 Reg Sess )as amended s

Apr 8 2010 RJN Ex. C) Almost lmmedlately, concems were expressed that - f- . ;

the blll mlght unduly restrlct local regulatory authorlty The Very ﬁrst
Assembly commlttee report noted that “[s]mce the- passage of SB 420 1n 2003

much of the medlcal marl juana: regulatlon has been determlned by local

Jurlsdlctlons better equlpped to resolve issues related to the unlque nature of 1ts ) |

city’ of county, and medical manJuana advocates complalned that “[t]hls

leglslat1on usurps the authority of local governments to make thelr own’ land-use e

2010 Reg Sess)as amended Apr 8and Apr 15 2010 R.TN Exs D E)

R Aubum ’S. zomng regulatlon on dlspensarles sectlon 159 01 9 of 1ts Mun101pal : e
Code was enacted in 2006 (CT4 127) e S '
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TheBlll s author responded by clarltylng that the preemptlve intent of

A. B 2650 was limited, ie., to “provrde[] local Jurtsdlctlons necessary guldance

2 whrle allowmg them to construct a more restrlctlve ordinance.” (Assem Comm
h on’ Approprtatlons analysrs of Assem. Blll No 2650 (2009 2010 Reg Sess ) as
- amended Apr 15 2010 RIN, Ex. F.) Thls intent was subsequently -
E Tﬂmcorporatcd into. two savings clauses Subdwrsrons (f) and (g) of proposed

. .Sectlon 11362 768, which remained in A. B 2650 as adopted. These prov151ons

ef fectlvely favor restnctlve local regulatlons by allowing local governments “to '

(.construct a more restrtctlve ordinance” at any tlrne ‘but* set[tmg] a January 1,
i -'--201 l deadlme for adoptmg any local ordmance that is less. restrlctlve than AB
2650 » (Sen Loc Gov. Comm, analysis ofAssem B1ll No. 2650 (2009 2010
o Reg Sess) asamended Jun. 10, 2010, RIN, Ex: G) | co ‘

o ThlS limited preemptlon of local regulatory authorlty was the subject of .

mtensrve debate Subsequent committee, reports prov1ded detailed dlscussmns _

- of the local pollce power, and repeatedly- questloned whether any state. -

mterference w1th that plenary authority-in th1s area was warranted (Ibzd Sen

Pub. Saf; Comm., analy51s of Assem. Blll No. 2650 (2009 2010 Reg Sess)as
amended Jun 10 2010 RJN, Ex H.) Notably, at no time durlng the leglslatlve ,

process was 1t ever suggested by any pamcrpant that the exlstmg prowsmns
of the MMPA preempt local authority to regulate marl ]uana-related land uses

_Qulte the contary, the leglslatlve commtttee reports repeatedly sl'essed the

breadth of the local pollce power in this area and the desuablllty of mlmmlzmg

' -'state 1nterference (See e.g, RJN Ex. G)

Perhaps more 1mportantly, the Leglslature acted on thls understandmg,

o __.__carefully craﬁmg the provisions of AB. 2650 to Ppreserve local authorlty to . L
" - _-construct more restlctlve ordinances. These efforts would; of course have

: been pomtless — and the savmgs clauses surplusage if, as suggested by _

L appellants the MMPA already preempted all more restrlctlve local: regulatlons .

o upon man]uana-related land uses. The Leglslature clearly V1ewed A B. 2650 as
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" ‘Ross v:. ng_gng_,Wz.’_rer Telecommum.catzoas, I'nc._..,__ supra, 42 7Cal.4th at p. 931 i

K have atte'rided”f a-.propOSal to restrict local atithor_it’y‘over;marijuana-related lahd o
- tlses,' “we do not believe that [the MMPA] carr_reasorr_ably-~he understood as : .
‘ .":adoptin_g such a requirement silently and withot;,t debate.”'? The debate over. .
| 'AB. 26'5'0'pro§es the truth of this. obs'er.vation'l Unllke the original MMPA,
. A.B. 2650 aetually d1d address local land use authorlty, and was consequently' ,
. _subj ject to 1ntens1ve scrutiny. This led to dellberate tallormg of A.B. 2650’s :
L-'.savmgs clauses to achleve precrsely the llmlted effect that the Legislature |
- A_ desired..- One can scarcely imagine.a clearer contrast w1th the legislative -
. "proceedmgs leadmg up to adoptlon of the orlglnal MIV[PA which d1d not even_.. 2

. 'mentlon erther land use or the local pollce power | .:-

N 2 ps the Supreme Court has sa1d 1n other snmlar contexts “the drafters of . _
L '-leglslatlon do not, oné might say, ‘hide elephants in mouseholes.” (Calzforma
L RedevelopmentAssn V. Maz‘osantos (201 1)53 Cal. 4th 231, 260- 261; Jones v

S f-'-_'_'Lodge at Torrey Pmes Partnersth (2008) 42 Cal 4th I 158 1171: ) o

Rvaasa-ies i P32

. it_s first teritatlve foray into the regu-ﬁron'-ot marlju'ana as a land USe, WhiciT is
- _utterly 1nconslstent with appellants’ assertrons that the MMPA broadly o
g preempts loca] efforts to regulate such uses The Legrslature s careful
- preservatlon of local authority in thls area, made m full awareness of exrstlng
'A ‘:._':local regulatory praetlces and of the Naulls and Kruse decisions upholdmg
L 'A--_these practlces - bolsters Kruse’s conclusron that no such preemptlon exists.
__.'.-_(lepztas Umf edS chool Dist. v.. Workers' Comp Appedis Bd. (2010) 187 o
- .Cal.App. 4th 808 827 Board of T rustees of Calzforma State University v.
'_ Publlc Employment Relatzons Bd. (2007) 155 Cal App 4th 866, 877-878.)

A. B 2650 S leglslatlve hlstory also teaches a more subtle lesson. As P

" noted in an analogous context, “given the corrtro_t/erSy that would inevitably




.-(Stats 2011, ch 196; heremaﬂer “A B. 1300”) Wl’llCh followed the Court of

s "'Appeal declslon in Hzll Rather than limit the holdlngs in Naulls, Kruse, and

. Hill, AB 1300 acknowledged those decisions and strengthened the MMPA s
: _. :.antr—preemptlon provrs1on ( §1 1362 83) to read '

5. AB T300 Did N iTLocal Controt Over Miedical
: Maruuana Dlspensarles And. Strengthened The MMPA’s
Antt-Preemptlon Provision.

The Leglslature agaln revrsrted the MMPA w1th Assembly Blll 1300

Nothmg in thrs artlcle shall prevent a: cnty or other local govermng body
from adoptmg and enforcmg any of the followmg o _ N
| (a ) Adoptmg local ordmances that regulate the locatlon
.0peratron or estabhshment ofa medrcal marijuana cooperatrve or -
collectrve | | o
('b_). The crvrl and crlmlnal enf orcement of local ordmances |
descrrbed m subd1V1slon (a) _ ‘
_ ( ) Enactrng other laws cons1stent wrth this art1cle
The motrvat1on behlnd the b1ll and ns mtended effect, were forcefully
stated early in the leglslatrve proceedmgs :.j' S .
. _.Under artlcle XI sectlon 7 of the Cal1forma Constrtutlon- “ A :
‘caunty or ctty may make and enforce w1th1n its lirnits all local
o N:polrce sanltary, and other ord1nances and regulatlons not 1n
.7 | '_conﬂ1ct w1th general laws Yet some: argue that the Proposmon
- 215 of 1996 and the MMP COnstrtute the parameters of medrcal
7.-‘mar1 Juana cooperatrve or collectrve regulatron and therefore, -
'_ _-_preclude loal govermnents from enforcmg any addltronal
o | j"-',requrrements In the wake of key court cases on pomt th1s brll
- '.f"clarlﬁes state law so that commumtles may adopt ordmances and _
o ‘enforce them wrthout the 1nstab111ty and eXpense of lawsurts | ,', . ,_:-_'-'—'_-_: e S

| challenglng legal lssues that have already been resolved Thls
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— pr0v1slon of the b1ll 1S Written 10 be'consmtent With our ’sta'te; —
_constitution and three appellate court dec131ons (1) Czty of
— _i'Claremont v. Darrell Kruse wh1ch found that there 1s nothlng in -
;.. :‘_ the text or h1story of Propos1t1on 21 5 suggestlng that the voters
: .l1ntended to mandate 1nun1c1paht1es to allow: medlcal marljuana
:-.: '.dlspensarles to operate w1th1n thelr _]lll‘lSdlCthl’lS or to alter the
= fact that land use has hlstorlc:ally been a functlon of local -
:_';jgovernment under their grant of pOllCC power (2) Czty of Corona
TV v Ronald Naulls, which found that a d1spensary ) fallure to '
.:comply with’ the city’s. procedural requlrements before openmg
. . and operatmg a medlcal marl ijuana dlspensary could be prosecuted
' :.'as_.a nuisance. (3.) Cou_r_uyof Los Angeles_v. _Ma_rt_m Htll, ._whlch
) . found the MMP does not confer on qualiﬁe‘d-"pa'tieritsand the1r L
.- caregivers the unfettered right to cultivate or dispense rnarijuana'
. _anywhere they choose, and that dlspensarles are. not. sunllarly
- '51tuated to pharmac1es and therefore do not need to be treated
, -equally under local zomng laws (Assem Pub. Saf Comm '
:v__':'i'_,rev1sed analy51s of Assem Bill. No 1300 (2010 2011 Reg Sess)
| as amended Mar. 31, 2011 RJN Ex L) . e '

i -.:"".'The understandmg that A B 1300 would afﬁrm the reasonmg and results o

of Kruse and Hzll was commonly shared throughout the legrslatlve process

Thls mtentlon was relterated in Background Inf ormatlon Forms submltted to the . S

Assembly Health Commlttee (RJN Ex.J)and the Senate Commlttee on Publlc . .

Safety (RJN Ex K). Further the Senatc Pubhc Safety Comm1ttee analys1s

(RJN Ex L) contams a lengthy dlscussmn of the facts reasonmg, and holdln g R

of K ruse, concludlng that “[a]rguably, [A B 1300} S1mply restates: long
standmg law on the power of: local ent1t1es to adopt ordlnances that protect
publlc safety, health and welfare (RJN Exs I, M) ’
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lhe _]UdlClal presumption tnat the Legtstature W

' Hzll and approved those decisions (Nelson v. Person F ord Co supra 186
: 'Cal App 4th at p 1008.) is no longer merely a presumptlon AB. 1300 and 1ts
:'» h1story make it perfectly apparent that Kru.s‘e and Hill actually got. 1t r1ght and
- that the MMPA does not, and never d1d prevent local governments from '
I' regulatlng marl Juana -related’ land uses to the same extent as any other non- .

o crlmlnal act1v1ty or land use.

) 6 | Appellants Interpretatlon of A.B. 2650 and A B 1300 Is
‘ Incorrect . ‘ . SR

In lnterpretmg the plain language of A B: 2650 and A.B. 1300

' appellants yet agaifi try to manufacture amblgulty where none ex1sts (AOB 17-
21) Appellants argue that the absence of any express authorlzauon for local

| prohlblttons and the Leglslature s use of the words ‘regulate” and ¢ restrlct

instead of “prohlblt” and “ban” meant that the Leglslature did not intend to

_allow per se prohlbttlons of medlcal marl Juana dlspensarles Appellants

argument mlsses the point.

To begin w1th there was no need‘for an express authorization'of a local

zomng prohlbltlon In the absence of any state law preemptlon as set forth 1n
- Kruse and Hzll a loeal government can exermse 1ts complete const1tut10nal |
: zonlng authorlty to proh1b1t any land’ use mcludmg medtcal mari Juana
.' dlspensarles In general the power to regulate or restrrct 1ncludes the: power to
- ptohlblt (Leyva v. Superzor Court (1985) 164 Cal.App. 3d 462, 473 ) There are
; many examples of land uses or actlvmes that, although lawful in general are
_' | subject to mumcxpal prohibition. (See;e. g Wal—Mart Stores Inc. Vs Czty of _
: : Turlock (2006) 138 Cal App.4th 273, 299 303 [upholdlng zonlng prohlbltlon of
:' ::_Adlscount superstores] Norayke V. Kzng (2002) 27 Cal. 4th 875, 883 884 [holdmg
B that state law does not require cities to allow gun.; ~shows even though state law

e exemp_ts‘ s__uch__shows from criminal sanc-ttons],, Personal P_Vatercrqﬁ Coalztzon .
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. ‘_'.,_Board oj bupervzsorsTZUUZ) 100 (,al App 4th ‘z 13 [ pnoramg tovalban on

N personal watercraﬁ] )

There lS nothlng to suggest that the result should be any different w1th

medlcal marr]uana Section 11362 768(t) states that local governments may
“further restrlct the location or establlshment of a medlcal marijuana . B
- dlspensary' Sumlarly, sectlon 11362 83 as amended in A B. 1300 prov1des _' o
;‘.-‘.' " that local government may adopt ordlnances that regulate the locatlon '
| _ operatlon, and establlshment of medlcal manjuana dlspensarles In drafting |
o . these prov131ons the Leglslature d1d not estabhsh an outer limit on permlss1ble
- local regulatlons Rather the Leglslature drafted them broadly in such a way
. that recogmzes local govemment S. tradltronal constrtutlonal zonmg authorrty,
) whlch 1ncludes the power to prohlbrt certaln land use activities in the 1nterests i
- of p_ublrciwelfare and safety. There is no language in A.B. 2650 or A.B. 13OQ .
' that would indicate a legislﬁative intent to 11m1t local government’s constitutional
L police power In contrast to the careﬁally-crafte'd ‘narrowly-drawn criminal
. ' 1mmun1tres set forth in the or1g1nal MMPA the Leglslature drafted these -
.subsequent amendments regardmg local zomng authorlty with broad open-
K ended termmology and in a manner that is entlrely con31stent with the
B constltutlonal tradltlon of local control over land use | L
Furthermore both A. B 2650 and A B 1300 recogmze local authorlty to o B
o regulate or restrict the ¢ establrshment” of medrcal man_]uana dlspensarles The
_ 7 word “estabhshment” mcludes the act of brlngmg somethmg ‘into ex1stence
'-' (Webster S. New Collegrate cht (1 981) p: 388 ) The ablllty to regulate OF -
: _l' : ._" restrlct the estabhshment of a medlcal maruuana dlspensary would, theref ore, .
..: 1nclude the abrllty to regulate or restrlct whether that drspensary exists in the
S first place Indeed :the 1nclu51on of the Word “establlshment” would be _f.:-}f
superfluous 1f 1t drd not mean that countles and crtles could ban medlcal ‘
o -mari Juana dlspensarles in the ﬁrst 1nstance A B. 2650 expressly authonzes

;5,'-';' local laws that further restrlct the “locatlon ‘oF. establlshment” ofa med1cal

L ORv#aseaea N 0 0 o o 236




'mterpretatlon that would lead to absurd consequences ’ (Peo ple v. Jenkms

marljuana tac111ty (bmphams added JAB J:S ljUU permrts focat orarnances that—
regulate the locatlon operatlon or establlshment of a medical mari Juana

cooperatlve or collectwe ” (Emphas1s added) The use of the words “locatlon

and operat1on already encompass bas1c t1me place ‘and manner: 111n1tat10ns
The word “establlshment” would be mere surplusage if it did not permrt '
' countles and. c1tles to control whether dlspensarles were allowed in the ﬁrst

place

B . - D. ".':'Agpellant’s Argument That State Law Preempts Local L
- Zoning: Prohlbltlcms Would Have Dlsastrous Publlc POllCV A
-:_Results . . . :

Appellants preempt1on argument fatls in llght of the plarn language of
the CUA and MMPA As noted above, the’ 1mmumt1es provrded in the CUA

~ and MMPA are Very. specrﬁc and limited to state crumnal sanctions only There

is'no clear 1nd1catlon of preempt1ve 1ntent 1n the CUA and MMPA or their

respectlve legrslatwe hlStOl’leS wrth regard to local zomng ordmances In

~ addition, appellants preemptlon argument falls because it would lead to absurd

- results that would have dlsastrous Ppublic pohcy consequences

cIn mterpretmg a statute courts “begm W1th the: words of a: statute and

o glve these words the1t Ordmary meanlng (Hoechst Ceélanese Corp V.o SR
| Franchzse Tax Bd. (2001) 25 Cal4th 508, 5 19) “If the statutory language 1s e

e clear and unarnblguous, then we need g0 no further ” (Ibzd) A court w1ll

consrder extnn51c alds m 1nterpret1ng a statute only 1f there is' more than one
reasonable constructlon (People v, Woodhead (1987) 43 Cal. 3d 1002,.1008. )
Usmg these extrmsrc alds we “select the: constructlon that comports maost
closely w1th the apparent mtent of the Leglslature wrth a view to promotlng

rather than defeatlng the general purpose of the statute and avord an s

(1995) 10 Cal 4th 234 246)
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that there is no preemptlon of local zonmg ordmances and that local

govemments retain their constltutlonal pohce power to determlne whether or

not to allow mari Juana dlstrlbutlon facﬂmes In any event appellants contrary B

mterpretatlon must fail because lt would lead to an’ absurd result for local

governments Under appellants 1nterpretatlon local governments can regulate

or restr1ct the: estabhshment of medical marljuana dlspensarles but they cannot

prOhlblt such activities per se " That 1nterpretatlon however creates the odd

propos1t10n that desp1te the absence of any express statutory language the

MMPA compels every county and crty 1n Cahforma regardless of srze and _

character, to allow a land use that is 1llegal under federal law In appellants o ‘. |

view, even small residential commumtles 1nclud1ng purely re51dent1al cities, ._ ‘- o

would have to enact laws accommodatlng medlcal marljuana dlspensarles For .

good reason; Kruse reached the exact opposrte conclusmn “[n]elther the CUA

nor the MMPA compels the establlshment of local regulatlons to accommodate '

medlcal marljuana dlspensarles » (Czty of Claremomv Kru.s'e supra, 177

CalApp4thatp 1176) T _
Appellants argument would make medlcal mar1 juana dnstrlbutlon umque |

among all land uses m the state Local govemments would haVe t0. -

accommodate medlcal mari Juana dlspensanes desplte the fact that dlspensmg

medlcal marljuana 1s 1llegal As noted above courts have recogmzed the

umque nature of medlcal manjuana dlstrrbutlon and 1ts potentlally dangerous _ L

Asecondary effects on; a commumty (See County Qf Los Angeles Vi Hzll supra,.

192 Cal App 4th at p. 871 [observmg that med1cal marr_luana drspensarles and

pharmacres are not 51m1larly s1tuated for publlc health and safety purposes] ) In
Hzll the Court of Appeal accepted evrdence “that the presence of large amounts .
of cash and marl]uana make.: MMD S5 thelr employees and quahfled patlents -.' _i-; o

‘the target of a dlsproportlonate amount of v1olent crlme mcludlng robberles
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_1Spensar1es created Tisks of iliegal Tesale

'authortty

'of llfe of the. surroundmg nelghborhood by attractlng lo1ter1ng and mar1 Juana
: | smokmg (Id at PP- 871-872.) The Auburn C1ty Council made s1m11ar fmdlng
e ; ‘about the negatlve secondary effects of medlcal mari Juana d1spensar1es when it
_adopted its zonlng proh1b1t10n (MJN Ex. A at pp 1, 6- 8 1 l 12, 20 21 ) Even
‘_r}appellants acknowledged the 1nherent dangers 1n operatmg a medlcal maruuana
: ';dlspensary by covering the1r storef’ ront. w1ndows w1th black paper and 1nstalllng
o extraordmary securlty measures such: as, outdoor security cameras (CT 138
o ; __172 ) Desplte these security issues, appellants ask this Court to hold that all

l ”-'countles and crtles must allow medical marljuana dlspensanes

We are. not aware of any other 1llegal act1V1ty that enJoys such protected

status Indeed appellants argument would ‘necessarily elevate med1cal _
maruuana distrib utlon above countless other legal activities, for which countiés

~ and c1t1es retaln thelr constitutional pol1ce power to prohibit in the 1nterest of

publlc welfare and safety. It is not surprlsmg, therefore, that the Leglslature

drafted the MMPA’S 1mmun1t1es in narrow terms and dxd not lnmt local zonmg ;

Appellants argument alsois suspect because it leaves s1gn1ﬁcant :

- questtons unanswered Where would the boundary be between a perrmssxble ,
'medrcal marljuana regulatlon and 1mperm1331ble ban'? Must local gOVemments '

allow “reasonable opportumtles for med1cal marnuana dlspensarles to operate’7

Would countles and cities have to treat medlcal mari Juana dlspensarles 1n the

x _same manner as adult businesses? Ne1ther the CUA, the MMPA nor appelIants |
provrde any gu1dance on these issues: Appellants argument that countles and
' ucmes lack the bas1c police power to prohlblt a land use that may not be
: :approprlate for a part1cular commumty would Create a vo1d in the law whlch

| :,would llkely lead to further litigation- for countles and cmes that can ill afford it.

Fmally, the notlon that the Leglslature has 1mp11c1tly requ1red every

B county and c1ty 1n the State to allow medlcal manjuana dlspensarles is even
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ToTe outrageous in Tight of the reaerar government 5 m
medlcal man]uana dlspensarles On October 7, 2011 the four United States

Attomeys 1n Callfornla announced a coordmated enf orcement strategy
targetmg the 1llegal operatlons of the commerclal mari Juana 1ndustry ” (RJN
Ex N ) The new enf orcement strategy 1ncluded both crlmlnal prosecutlons
agalnst marljuana dlstrlbutors and crvrl forfelture aetlons agalnst property".
OWNErs and was desrgned to “address a marljuana industry in Cahfornla that has
swelled to, 1nclude numerous drug-trafﬁckmg enterprlses that operate
commercxal grow operations, 1ntr10ate dlstrlbutlon systems and hundreds of
marrjuana stores across the state — even though the federal Controlled o
Substances Act prohlblts the sale and dlstrlbutlon of marljuana ”(RIN, Ex N)
Federal prosecutors in other states are also takmg an aggresswe approach
toward medlcal marijuana operators even when those operators comply w1th
state laws (RIN, Exs. O, P, Q ) There is uncertamty about whether such
enf orcement efforts would also target loc.al ofﬁc1als involved in issuing permlts
for medlcal maruuana dlspensarles, but federal prosecutors have raised the
pOSS1b111ty of local officials’ criminal llabthty On Apl’ll 14, 2011 the Umted ,
States Attomeys in the State of Washlngton sent a letter to the Governor of
Washmgton statlng that ¢ state employees who conducted activities mandated by
the Washlngton leglslatlve proposal [whlch would establlsh a licensing scheme
for manjuana growers. and dlspensarles] would not be immune from llablhty
under the CSA > (RJN, Ex 0) In the face of such an aggresswe and ‘
unamblguous enforcement effort, the argument that local govemments must
accommodate and allow medlcal marljuana dlspensarles represents the helght of
absurdlty 3
IV CONCLUSION

It ls V[tal for local govemments to have control w1th1n thelr Jurlsdlctlons
over the use of land to dlstrlbute medlcal marljuana an 1llegal controlled

substance Local ofﬁcmls are 1n the best posltlon to evaluate their communltles
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.l _need_s and ability_to aceommodate aland 'use,,t_het -pr'esents unioue law
"e:nf oreernent and :p'ub]'ic safety concerns. Apoetlants" 'éir‘gument‘tha:t local
. governments carmot proh1b1t medical mari juana dlspensarles would undermine
. - :'the longstandmg and deeply—rooted tradltlon of local control over land use
o ) dec151ons The: League and CSAC, therefore respectﬁ.llly request that thrs
‘-f Court afflrm the trla] court’s decision to cnjom appellants marl Juana
.dlstrlbutlon actlvmes Wthh v1olated the Clty of Auburn s carefully cons1dered

B zonmg regulatlons '

' Dated: June_[9 ;2012 Respectfuﬂy Submltted

BURKE WILLIAMS & SORENSEN LLP

Thpmé
. S ephen A_ McEwen (SBN 186512)

. Attorneys for Amici Curiae
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