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'1'0 THE HONORABLE PRESIDING JUSI'ICE: 
. . . . � . . . . . .. . 

Pursuant to Rule 8.200, subdivision (c), of the California Rilles of Court, 
the League of California Cities ("League;') and California State Associatiori of 
Counties ("CSAC") submit this applkation to file an ��i�i curiae brief in 
support of Plaintiff and Respondent City ofAubum ("City'' or "AUbilin"), This 
application is timely made within 14 days after the filii)gdate of tile r�ply brief 

· on the merits. 

IDENTITY OF AMICI CURIAE AND STATEMENT OF INTEREST 
The League isan association of 469 California citi�s dediCated to 

protecting and restodngJocal controlin order t<iprovidefor the publi<; health,·. 
safety, and welfare of their residents, .and to enhance the quality of life for aJl 

. Californians. The League is advised by its Legal Advocacy Committee, which 
is comprised of 24city attorneys from all regions ofthe State. Th� Committee · · 

. 
. . . monitors litigation of concein to municipalities; and identifies those cases that · · 

are of statewide--....or nationwide-significance. The Committee has identified 
---

- - --- - --- - .-.---this case as being ofsllcb significanCe. -- -- --· - -·- - - . . . . . . - . 

The Califofr1ia State Assm::iation ofCounti� (CSAC)isa non• profit 
· .
. .  

�orporation. The membership consists of the 58 California counties. CSAC 
sponsors a Litigatio� Coordination Program, which is administered by the. ·· · . 

County Co�sels' Association of California an dis overseen by the . 

. . Association, s uirgatipn Overview C�mmittee; ¢omprised of COUilty coun���� . •.

. 

· tlrroughout the state. The Litigation Overvie\¥ Cornmittee monitors litigation of • .·
·. . 

· 
·• conce� to countie� statewide and has also det6wlinedthat this c�� is a IT1atter 

. affecting all couilti es: . 
This case implicates the constitutional police power ofcollilt�esatd •• 

cities to protect the health, safety, and gener�l Welfare Of the public from: whal . . 

•... many eiected City Councils and Boards of Super:visors have legislatively 
· ..

. >determined to be the negative secondary effects·of medical mariju�na 
. dispensaries. The proliferation of such dispensaries has created ¢han�(l�in:g · · 

. 1 . . · .-· · ..... 

. . ·  . . . 
: . . . 
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land use probie!Ils for co�nues and clUes statewide. In the face ol Wide ranging 
and increasing reports of crimes and other threats to public safety from 
marijuana disp�nsaries, collectives, or cooperatives, many local governments 
have enacted perlil�ent zoningpro!J.ibitions. By one ad�ocacy group's r6cent 
count, 76 cities and9 _counties have adopted moratoria p rohibiting marijuana 

·. · · distributipn facilities and I 78 cjties and 20 c�unties have adopted permanent
·
.·. . prohibitionsofone scirt or another� (See http://www.safeaccessnow.org/ 

article.php?id;;,Jl65.) ·These land use decisions represent legislative judgments 
made by loca!electedJegislatjve bodies about the wisdon1 of an� need for local 

·

. 

·.control oVer a particularly vexing and highly unusual l�nd use -one thati� 
illegal

.
underfed�ral law in all circumstances. 
In this case, the trial c<iurt decided correctly that neither the 

Compassionate Use Act ("CUA") nor the Medical Marijuana Program ACt 

·. ("MMP A") prevented the City of Auburn from exercising its constitutional 
police power to adopt an ordinance prohibiting medical marijuana distribution 

- '------ .---------. facilities. In so doing, the trial court followed settled constitutional separation 
of power principles�-Courts must deferto the legislative judgments made-by 

·. local elected offiCials, who are in th� best position to evaluate local conditions, 
. community rteeds, anc! the public welfare. In recognition ofthis principle, . . . . .. ' . . . .. 
courts have also �epeatee:I.J� emphasized that a local regoiaticm should not be 
·found to be pn:empted byState law unless it is clear thata 4Ue conflict exists. 
No such conflict exists here: 

AppeliaJ1ts' ar�lllen� that the State's medical marijuana laws solllehow 
. ·.preempt lo�ai zoning probi!Jitions of medical marijuana dispensaries not only 
undermiriesthe �rineiple oflocai land use control, it hastens to find a coiiflict 
between Auburn's regulation and state law where none e:idsts. Appellants; . . 
argumefit ignoresthe exp;ess language of both the CUAand theMMP A, cases 

. . _ . interpreting them, settled principles of statutory construction, and recently- . 
•. -

.

. 
·

_ enacted runen<;!Irients to the MMP A, all of which togethei establi�h clearly that 

. . . 
ni.v#4B42-1683.-7JJs v<. · . 

. . . -� ·. 
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· ·· l1e;ilierth6 �oters northe Legislature m any manner mtendedor undertook to 
prohibit the local land use regulations enacted by the City of�ubum and over 
ioo other cities and counties statewide. . . . . . . . . . --

.· Be6ause the L�ag�e and CSAC have a.i,miqi,ie and importanfinsight into 

.. �he matters ilnplicated in this litigation, they apply to this Court for permission 

to file thisamici curiae briefinsupport of the City of Auburn on this matter of 
statewide significance: AppliCitilt League and CSA.C have appeared aS amicus 

. . . curiae before this and other courtS on matters i�vdlvirtg sirmlar issues, 

irichJdingPaclc v. Superior O�urt of Los Angeles County (CitY of Long Beach), 

c&Se No. B228781 (2ct j\:pp. Dist, biv. 3 ); P¢ople �- Wild�lnat Patients .. 
· Co�pas sionat e Group, In;;; Case No. EOS2728 (4th App. Dist.; Div. 2); and 

AfnericamJforSafe Acc�ss v. City of Los Angeles, Case No.B230436 (2d App. 
· Dist, biv: 8). 

· 

·Counsel for the I,eague and CSAC are familiar with the issues in this 

case and the scope of their pnisentation and believe further argument is needed . · . . - · .. 
on the following point: . California cities and counties have broad; constitutional 

·· - authorityto·enactlocallan!i use andzoningregulations��includingprohibitions-- -· -- - --
of�edical marijuana distributi<m facilities, Neither the CUA nor the MMP A 

. . preeli1;t8 such local tegUlatiorL 
.·_ -< : .. : .·. . . --. ·-_· 

Dated,:Jul1e.fl_,zoiz.· 

· niv #4842·16B3-7135. v2 

. . . .. . . 
• 

.. BURKE, WILLIAMS & SORENSEN, LLP 
. · .. : . -_::".- ·, ._· . : .' . . 

. . . .. ::_ .
-

· :_ .... 

· · ·· ·· · ·· Hy Th�J?i� 
. 

Stephen A. McEwen (SBN 186512) 
AttorneYs for Amid Curiae · ·. ·· . · .. · · 
LEAGuE OF CALIFORNIA CITIES 
and CAtiFORNIASTA1E ·· 
ASSOCIAtiOI:-J OF COUNTIES 
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I. . ISSUJ{PRESEN LED .•. This case presents the question of whether the Compassionate Use Act of 
1996 {"CUA") and the Medical Marijuana Program Actof 2003 ("MMPA") 
prevent a dity from exercising its constitutional police power authority to 
prohibitthe establishment and operation of a �edical marutlan� collective, 
cooperative, or dispensary within its Jurisdictional boundaries .. · . 

. II. INTRODUCTIONAND SUMMARY OF ARGuMENT . 

.· •. Appellants argue that the MMPA preempts Auburn's zoning prohibition 
. 

. of medical marijuana estabJishmeiltsc (AO� 10-20.) App(lllaJ}ts' contention · . 
that state law preempts loC.al zoni�g prohibitions, and thereby requires all 
counties and cities to permitstoref�ont rriedic�l-marijmma dispensaries, with · 
absolutely no guidance frorri the state regarding the scope of �rmissible 
regulati()ns, is erroneous lllld vias reject�d expressly .inCity of Claremont v. 
Kruse (2009) 177Cal.App.4th 1153, arid County ofLosAngeies v. Hill (20il) 

c c ,_ ..•. •.•..•. _ =� �122J:::al:J\rm..4t!L8�.1,JinCLhJ']Ph�glj�nt.aJn��dmep!�JQtheJv.!Ivi.Pi\.. Contrary 
.. · ·· • to appellants' argument, neither the cu.'\ nor the MMJ>A�reenipts local land 

use regulation-· .
. including prohibiti�� of 111edical marijuana dispensaries and 

neither law provides an afurmativ� deferise orimmuni�y frol11 traditional 
·. nuisance aba�eirients actions !Jasecl �n violations of a loealmunicipal code . . The 
· . trial coll11:; therefore, properly. enjoin(ld ap;ellants from ()p�atl�g a storefront 

marij\Iana distribution facility in viol�i:ion o.ftlie AubtmiMunicipal Code . . · .· . . . · . 
. 

in enjoining appelll!Ilts' muni�ipal code violations, the trial court 

I . . . · 
. iecognizedth� importance oflocal controlovet fundameiital landllse decisions, ·

. 

. such !l1l whether a particular activity is appropriate for a Particular community;. ! . 

10 
I 

! 

. .
. · Cities aild counties have a duty t� prot�ct the public safe�, Theyfulfill their 

duty by exercising their COnStitutjona[ autho�itY to regulate V�JOUS · activiti(lS .· 
. .

. · irtcludtng, for example, their p(lrmissibility oriocatiori. U�der our ·. 
. · . · .. . · · .· ·.· 

constltytional fonn of governnwnt, citi� and counties actthrotigh their electe<J• .
·• ·. · .· · . . '.0 

. . . . - ; . . 
G 

... -� ·. 
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� 0 . .  

city counc1ls and boards of superv1sors, w:tio are charged widi tllakihg the land . . . ' ·- - . 
. . 

use decisions for their respective cities ancl counties, . . 
In the particular case of medical mlil"ijuana distributio�, the need for 

local control is paramount. Cities and coun�ies statewide have confronted the • ·. 
widespread proliferation ofmarijuana distribution facilities. There have been ·. · • . 
wide ranging and incre�ing reports of cri;u_es and other threatsto Jmblic safety · 
from marijuana dispensaries, collectives or cooperati�es, demonstrating that 
these facilities. increase the risk tci public safety and welfare through murqets, . . . 

. 
. . . . . 

assaults, burgtiU"i(;s, robberies, illegal narcotics saJes, driving �nder the .· 
influence, teen substance abuse, alld other crimes and public n�isances; Iri 
particular, nearby schools, businesses, churches, aud residential areas s\lffer due 
to marijuana disti:ibutiori facilities.1 · 

There is no. constitutional or statutory basis to restrict c()unties and cities . ·. · . 
in their efforts Jo address and eliminate these hind use and public safety . ·. · 
problems. Wqtart first with the fact that there is no constit4tion;il right to use . 

. . C- --- --- --- - -- -�r dlstribtite the substance. For decade;:��ijuana�d�()��t�sh:W� litlga�� · -

i I 

c 

I 

. . . - . . . ' . 
. . every conceivable basis for claiming a right to use or distribute marijuana, . 

including constittitimi.at rights, statUtory rights; and medical rtecei>sity; .Yet; . . 
courts have consistently rejected these arguments, and have niledrepeated!y · 
that there is no constitutional right; no statutory right, no medicaluec�ssity 

. 
defense, and rio fllndamental pollcy to p(oti;:ct marijuana use ()r di�tribution. - · .-. ·. . 

More important for this discussion, the CUAand the MMPA d� not
. 

preempt cities' �l'mstirutional aulbority to.regulate and restrict mai'iju!llliiJ. 
distribution facilities. The issue has now be�� addressed and �esolved twice, . · 
first by the Cou� ofApp�al in Kruse and Hill. 

I The CaJiforniaP�lice Chiefs Association has compiled polite teports, news • . . . . 
stories and statistiCal research regarding such secoridaty impacts in a 2009. white -

. . 
paper report located at : . .. .· ·_. . . · . . • <.. . < . .. ·• ·. · ··•· / . < 
http://www.procon.org/sourcefiles/CAPCAWhitePaperonMafijuanaDispensarie .-• . -
s�d[ - · · · ·· - · 
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- What zs more;theHzll Court recognized rhat ifthere ever had been doubt· _ 
on the issue, one oftwo recent amendments to the MMP A elhninated it: - "If -­

there was ever any doubt about the Legislature's intention to allow local 
governiTients t�regula�e marijuana dispensaries, and w:e do not believe there -_ _  . . · , : .  ·_. :  . . . . 2 ·_ : . . . . . . 
was, the newly enacted [Health and Safety Code] section 1 1362.768, has made _ 
clear that ioc!ILgove[nments may regulate dispensaries." (County ofLos Angeles 
v. Hill, supra, 192 CaLApp.4th at p. 868 [emphasis added].) _-_--

Sub�equeni to the decision in Hill, the Legislature acted yet again. It · _ · 
amended Section 1 1 362,83 -to eliminate any remaining doubt about cities' - and 

-

counties' a.U:thotizy not only to regulate marijuana distribution facilities' _ 
existence and operat�ons, bllt to impose both civi! IUld criminal penalties for 

_-_- . . 

violating such regulations. _ _  
It is important to recail that marijuana remain$ illegal tinder federal law. ·_ · 

Moreover, · the CU A ai).d MMP A provide only an affirmative defense to criminal · 
prds�cution under California law for certain medicinal uses, It is simply not the · 
case thatthe ClJA and/orMMPA create right to use or distribute marijuana. 
The constitutional right to regulate marijuana distribution facility locations and 
compliance with local ordirian�es should be recognized and protected by the -

- -_ 
-

_ 

courts. Amici cur:iiie League ofCalifomia Cities n.:eague'') and California -_--. : 
State_ Assobiation bfCountles e·csAC") support the-City's request that the trlai _· . 

coUrt's order ehjoi�ing ap�ellants from operating an Uilpermitted sto�efront < -_-_ . . . . . -- · . . marijuana dispensary be upheld: _ _ _ _ - -
As demonstrated below,.not only have appellants failed to establish state 

law preemption, they cannot doso. First, cities and counties have broad -
constitutional powers to protect public safety and regulate land uses such as . _ · · 
those he;e, Seco11d; California law recognizes that_ cities and countie� are not ·--- --- ' _ 
preempted from r�trjcting marijuana distribution fa�ilities, Third, Califomia;s ,

-

_ .  

-
· 2 Unless ot�erwiseindicated, all code references are to the Health and Safety _

- --

Code. ' __ · · - · · · - -- -· - -

· . · . · .
. · . -<·: :_. _._· .. _ .·_:· . . : ; .·: :  · . 

': : . 
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. . . mariJllanalaws, the COA and the MMPA, not ��ly anticipate such local 
. regulation, they expressl; allow it. The League and CSAC therefore 
. . 

respectfully urge the Court to affirm the trial court's issua!lce of a preliminary 
. 

. ·· .· ··. injuriction, to rej�ct appeHl'!nts ' meritless stateJaw �reenwtion arguments, and 
preserv� traditi()nalloc�l control over a challenging arid potentially dangerous 

. 
land use activity. • 
III. . LEGAL ANALYSiS 

A. . Counties And Cities Have Plenary Constitutional Authority 
To Control Dlnd Uses Within Their Bordel's: · · · 

.·.Local police po\\'e� d�rives from the C!lllfotnia Constitution, not from 

. • • •·· . legisl�tive grace� Article Xt section 7, of the Califorilia Constitution authorizes 
counties and cities �0 enact allli enforce regiil�tions in order to protect the 

· public's health, saf¢ty, andvvelfare. Article XI, section 7 states: "Acounty or 
. . 

city ilia§ make and enforce within its limits all local, police, sanitary, and other . 
ordinances and regulations:not in conflict with general laws:" Pursuant to this 

---- ------- --
. · .

· . ·  constitutional pplice p(}Wer authority, "counties and cities have plenary ---- - -

· authority to govern, subject only to the limitation that they exercise this power 
· · . . within tl)elr territorial limits and subordinate to. state la�!; (CandidEnterprises, . 

Inc. �; (irossmonftrnion/figh SchoolDist. (1985) 39 Cal.3d 878, 886.) "Apart 
. 
·
··. fronithis limitation, tile police power of a courity or City under this provision is 

• • • - • " . . .. • • 
I 

• 

• - · · . 
· ·

. ·. • l!S br6ad �s the polic� power exercisable by
· 

the legislattrre itself." (!bid.) 
. The constit�.tional police power includes, ofcourse; the �uthority to . 

regulate!�cal land userqBig Creek Lumber c6. y. Co�nty 6[Santa Cruz (2006) 
3S CaL 4th 1 1 39, . 1151.) ·. ''Comprehensive ��nillg has long helm established as 

. 
being a legitimate exe�cise Of the police power. (Citations.F.(Beve�/y Oil Co. v . . 
. 
City of Los Ang�les(I95J) 40 Cal .2d 552, SS?;) "[A]-citY'S: poweno control its 
own I@Ild �se de�isioris derives from this inhe�entp�lic� power, not from the · 

.
·.·.·•· .

·
· delegation of au!horit)r by the state." (DeVita v. Coim� �fNdpa(I995) 9 · 

.· 

Cai.4th '7�3,  782.) ''The power of citie� and �ounties.to �qne hind �se in 

. •. ·IRV #4il41-l6S;J-7135 vi . .  
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accorda!}ce wnh iocal c�n<'hnons ;s well entrenched." (lT Corp. v. Solano 

County Bd. of Supervisors ( 199 1 )  1 Cal. 4th 8 1 ,  89.) In fact, while "[t]he 

Legislature has specified certain !iiinimuni .standards forlocal.;wning 

regulations (Gov, Code, § 65850 i!tseq.)," ithas also ''carefrilly_ expressed its • 

intent to retain the maxinu:n11 de�e� of local c�ntrol (se�, e:i;., id. ' §§ 65800, 

6580lt" (IT Corp. v. SoliJrto CountJBd. of Supervisors, supra, I Cal. 4th 81 ,  -

89.) ''[L]ocal _control is at the heart ofthe [zoning] process." (Bownds v. City of - -- _ 
-

Glendale(l980) U3 Cal.App. 3d 875; 880.) _ 

The principle of ioca:J-conti'ol over land use is also _supported by a long 

line ofUnited States Suprem� Covrt deciSions dating back to Village of Euclid _ - _
- • _ _ 

-

_ _  

v. Ainber RealtyCo. (1926) 272 ui 365. lnVillage ofE�clid,the Suprellle . 
Court rejected a FourteentliAmel1dment challenge to a zonint ordinance and -_ -

held that such police power ()rdinances were valid unless they were "clearly 
arbitrary and unreasonable; having no substantial relation .to the public health, 
safety, morals, or general welfare;'' (!d. at p, 395.) In Berman �· Parker (1954) 

- -- -------- --
------- --

-

--- -
--348 U.S. 26, the Supreme Cou£obsetved tha(the i:>9iice pcrwer'S scope -was - - -- - -- -----o-_:__ __ , __ -.: _______ _ 

broad im.d that, [s]ubjecno specific constitutional limitations, when the 
legislature ha.S spoken, tile public interest has been decl�ed in terms well-nigh -
conciusive.'; (Id. at p. 32.) In Warth�, Seldin(1975)4i2 rj;{490, the Court 
further observed that ''zoning laws ·llllif._their

-
ptovisions,-loi.lg considered 

essential to effective urhru). planiling; :We peciiliarly within the province of state -

and l�tal1egislative authorities.'' (Jd. �t p, 508, fu. I S.) . 
. 

13ased on these w�ll-e�tabl!shed authorities, �urts vi�wloeal land use 

decision� with great deference. (ConsalidatedRock Products C0: v. City of Los · 

Angeles {1962). 57 Cal.2(l 515 ,  522-523.) .
·
· A� courts have l�ngrecognized, sllch 

deference is required because the pwper exercise ofthe police power "is 
primarily a le�islative and not a judidal ftmction." (Itl, at p . . S22.) Local 

.· 
. officials; rather than legislators or judges, are in the best position to evaluate the • • . 

··.· . . 

· . . ·
intereStS and needs of a 6ornnwnity and ntake detel1tlina�bns about appropriate ·

· 

.
. IRV#484i.i6ii3-7IJ5. v2-. . - 5  -� . . _ 
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land us.es. (Brea/i:Zone Blllzards v. Ctly oj Torrance (2000) 8lCal.App.4th 1205, .··
· 

. - · 
. . . . . 

1 248.) "The wisdom of the [zoning regulation] is a matter for legislative 
determination, and even though a court may not agree with that detel"rllination� · 
it will not substitute its judgment for that of the zOning auth�rities ifthere is any •.. 
reasonable justification for their action.'' (Carty v. Clty of Ojai (1978} 7'7 
Cal.App.3d 329, 333, fn� 1 .) · 

Accordillgly, every intendment is in favor of the validity of local land 
.
· 

use regulatimi.s. (Big Creek Lu�ber Co. v. County of Santa Cruz, supra, 38 
Cal. 4th 1 1 39, 1 }52.) A court will uphold a local land use regulation unless the 
party challenging the law can demonstrate that it is arbitrary Qt unre�onable . . · • 

(Lockard v. Ctty ofAngeles (1949) 33 Cal.2d453, 462; San Rern!J Hotelv. CitY . . · · 
and County of San praYICisco (2002) 27 Ca1.4th 643 674, tn: 16.) A courfs 
function in reviewing a local land use regulation "is to detenriine whetherthe. · 

.
. 
· . 

record shows a reasonable basis for the action oftli.e zoning authorities, and, if . . . 

the reasonableness of the ordinance is fairly debatable, the kgislative · 
. d�te�;;:;i��tio��iii n�t b;dl�Mbed:;;··(Lockard v-:cTiy of LoiAf!�eleS:�upt{i,-'33···· 
Cal.2d 453, 462.) 

Furthermore, a county's or city's btoa:d constitutional police p�wer to .· · . · 
enact legisl�tionis sul;)ject to state law preemption only if the local legiSl�tion . . 
duplicates, contradicts, or enters im area fully occupied by genet� law, either . · 
expressly or byilnplication. (C�. Const att XI, § 7; 0 'Connell �- City of 
Stockton(2007) -41  Cal.4th 106 i , l  ()67:} A local law 'contradicts ge��rai iaw if · · 
it is inimicai t� state faw. (!d. afp. 1 068.)''(L]oc�1 legislatioq erit�rs !W area that 
is 'fully occupied' by general law when ili.e Legislature has expressly . · . . 

manifested its iiitentto ;fully occupy' the atea [citation], or wheri itha.S . 
·
. 

impliedly done so in iight of one �fthefollbwing in�icia ofin�IIt: '(l) the 
subject matter has been so fully and completely covered by general law as to 
cl�arly indicate that it has become exclusively a matter of stat� concern; (2.) the •.. 
subject matter has been partially covered by general law coucheq in such tenns ••.. . · •.

. 
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as to mdJcate clear!}• that a paramount state concemwlll not tolerate farther or 
. 

additional local action; or (3) the subject matter has been partially covered by 
general law, and the subject is of such a nature that the adverse effect ofa local 

. .  
' . . .. . ' 

. 

- . ' . . . 
ordinance on thetransienfcitizens of the state outweiihs the possible benefit to 
the'

.
loc�lity [�itations] ." ({)herwin�Williams Co. v. City of Los Angeles (1993) 4 . · 

CaL4th 893, 898.) 

·
. 

• ''Whether state law preempts. a local ordinance is a q�estion of law thatis . . 
subje.ct t6 de novo review.;, (Roble Vista Associates v. Bacon (2002)97 

Cal.App.4th 335, 339.} ''The party claiming that general state law preempts a 
local ordinance llas the blirden of demonstrating preemption." (BigCreek 
Ll,tmberCo. v. County oiSantaCruz, supra, 38 Cal.4th.at p. l l49.) 

·
. • 

There is a strong presumption against preemption oflocal land use 
regulations: ( Garcir,I v. Four foints Sheraton LAX (20 10) 1 88 Cal.App.4th 364., ·• 
374.) "[I]n view ohhe long tr�dition of local regulation arid the legislatively ·· · 
imposed duty to preserve and protect the public health, preemption may not be·. · 

- -
lightly i�und�;,' (Pec/iXeeDei. IJeukrTz�jian v. c��nty-o/ivfeitCioCiiiaJ(984)36 
Ca1.3d 476, 484.)"[W]hen local government reg\llates in an area over which it 
traditionally �xercised control, such as the location of partiCular land uses, 
Califomia: courts. wiil p�esUille, absent a clear indi�ation of preemptive intent 
from the L�gislature/that such regulation is not preempted by state �iatute.'' (id, · ·. 
at p. l l4� [erilphasis add�d].) Indeed, the California Supreme Cou� ha8 "been: . · 
particularly 'reluctant to infer legislative intent to pr�empt a field covered by · .. ·· ·. · ·· · 
municipal regul�tio!l �hen th�re is a significando�iiJ interesUo_ be $etved that . . 
rnay dlffer from one locality to another.,, (Big de�kLumb�r Co. V. County oi ... 
Santa Cruz, slipra, 38 CaL 4th at p. 1 149 [quoting Fisher v. City ofBerkeley · .· 

.· . . . . - . .. . . . . . - -

(1984) :37Cal.3d 644, 701].) • 
Medicai m�iju.ma is just such a "field" in �hiCh there are "significant · •· 

local iiit�r��t{sJ t� be served that may differ from one locality to another." (Big, 
CreekL�mber Co� y,Co14nty �fSanta Cruz, supra, 38 Cal.4.th at p. ll49.) As . 

. _ · . ·_: -· - ._· .- . .. . : : .
. 

· . .  
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·. Aub�rn observes m Its I{espondent's Bnef, California's 469 cines and 58 . 
counties are diverse ill size, population, and land use. (�espondent's Brief . . 
f'RB'') at p. 1 .) Whiie several California cities and counties have determined to 

· .. . · · . . allow them, medical matij\lana dispensai:ie� are not appropfiate or compatible 
. with s�ounding land uses in every comml.Ulity. So!lle communities, like 
. ·. Aubin11, are pr�dominantl)' residential and do not have $ufficient commercial or 
. 

· industrial space t() aecoiiiiilodate medical marijuana uses; Some communities 
> hitve determined, in their legislative discretion, that due. to the illegality of

. 

marijuana, numerous saf(:� concerns acco�pany me4ic.al marijuana 
· . . distribution that an: nilt bresent with pharmaties and other medic;rl-related 
. 
· facilities: They have fou�d that disperrsaries rai�e c�ncems of secUrity, 
. . marijuana abuse, lllld ofproviding an enviro�me11t foi other illicit drugs. 3 

c�urts have upheld such legislative judgments, noting tnat marijuana has a 
"siibstaritial and detrimental effect on the health and general welfare of the . 

. 

· 
· . . American people.'' (Lepp:v. Gonzalez (N.D. Cal., Aug. 2, 2005) 2005 U.S. Dist. 

. . .. . .. . ... . -LEXIS 4lSZ5, �t �iKihillip; �.�ciiy-�jo�kland(N.f5. caii007fNo.C07� 
·. . . . , .. ' '  . . . . . 3885 CW, 2007U;S. Dist. LEXIS 9465i at *5-6.) In County of Los Angeles v . . . 

Hill, ;upra, 192 Cal.Apj:>.4th 861, the court held that '�medicalrnlll:ijuana 
. . ·.· • ··· · ·•.· disp�nsaries and ph<U1llacies !lfe not 'similarly situated' for public health and 
. · ··· . . · .. ·.··.· silfety purposes �d theiefore !leed no� be tre�ted equally." (Id. atp. 871 .) In 

· ·. reaching this conCI�sion; the court observed that the preseric� of large amounts 
. .. of cash and marijuana atrnedical marijuana dispensaries make� them attractive 

.... .. ··•· . . targetS f�r crirn�; (Ibid. y 
··. Accordingly, th� �'strong presumption;� against state law preemption 

· •·· . •  app!ie� to the GUAand MtvfPA. It is appellan�' burdep to p!'ove state law 
. 

· · preemption by showing "a Clear indication �fpreetnptive ihtent from the 

•.• ·.··•·· .···•·•3 The.Auburn .City .Council• considered .similar
. 
evidence

.

of negative s.econdary 
. . ··. effects prior to adopting its zoning ban on dispensaries. (Respondent's Motion 
·. fodlldidal Notice (''M:JN"); Ex. A.) · · · · · · 

IRV #4S42-l683-7135 la . . 
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Leg1sla,funi." (Btg Cre�k Lumber Co� v. County oj Santa Crw, supra, 3 8 Cal. 4th · 
.
. · . . · 

at p. I l 49.) Appellants 6annot satisfy thi� burden ofdemonstrating preemption . . 

.· 
B. 

. 

There Is No Constitutional Right To lJse 0� Distribute 
Marijuana · · · · · . . · . In an11lyzing �het1ler theLegislatun� intended to phieinpt .Iocal zoning 

·. prohibitions ofmedicaLmadjuana (jispensaries and disttiblltioil facilities, it is ·. 
important to note that th�re is no federal or state constitUtio�al rigbt to use ··.·

· 

medicalmi\fijuana. Every case, state and federal, that haS considered the issue 
has cbnCiuded fuat there is no co�stitutiiinal right to obtain; lis� or dispense 

. 
marijuana for medicinalp�oses; {S�e. e.g. ,Ross v. R(igin£Wlre 

. . · 

. 

Tele��mrnunications, /nc . . (2008)42 CaL4th 920, 928-929 [rejecting a freedom · 
. ofasso6iation/�rivacy rights argument and holding th�t the CtJA did not create 
"a bro.itd rightto use marijuana \Viiliout hindrance or in�onvillience,'' but rafuer 
created only a limited criminal defense]; County of Los Angeles v. Hill, supra, 
192 Cai.App.4th at pp. 87 1 �872[rejecting equal protection chllilenge because 
ffiilrijuana i:erriains-illegal undeneaeral law, iirid th\iinofSimilarly sifuatea-to-. -. - - - - - - - ­

- . other m�dical uses]; People v. (kziceanu{2005) 1�2 Cal.App.4th 747, 773 
[holding that the CUA 6reated ·a lhrtited defense to ctiirle� not a constitutional

· 
-·. rigllt to obtain inarijua�!l and tbata person has no rriore coilstitlltional right to 

cultivate, s�iickpile, and distribute marijt)alla under the coiilpassionate Use Act 

· thlm he ha.Sto �reate a disp�nsacy to collectively purc��e, stockplle, and 
. 

' . . . . -. . . --distribute any other legitimate ptescdption medicatio�';]; County of Santa Crw 
v. Ashcrofi(N.D. Cal. t003) 27� F. Supp. :zd . 1 192 [finding ''no fundamental 

. 
· 

right to cultivate or possess matijuarta for medicinal use'1; Raich v. Ashcroft . . 
(N'.D; Cal. 2003) 248 F. Supp.2d 9l8, 9zit[''Plaintifis . : . do not have a ·

. 

fund.airiental, constituticmal right to obtain and use IlllariJuru:ia] for treatment. ''I; 

U11itedStates �. Osbun1 (C.D. C�tL.2003) 2oo3 U. S. ])ist LE�IS 8607, at*2; · . . 
·

. 

Lepp v. Gonzplez, supra, 20()5 U .S. Dist. LEXIS 4 f525; at *26; Phillips v. City •• .·.· . . · •. . .  

. · ofOakland, supra, 2007 u,s. bist LEXIS 9465 1 ,  at * �-6Jrejecti\lg equai 
. 
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protection and due. process claims, holctmg "L e]ven tnoughftlie c ctA:J permits 

the personal use of marijuana for medical reasons, the comritercial sale of 
medical marijuana is still illegal under Ga.lifornia's crimimil law"]; ifnited 
States v. Cannabis Cultivator '� Club (N.D. caL Feb 25, Jg99) 1999l]:S. Dist · 
LEXIS 2259 at *2-3 [holding that defendants did not have a constitutional right .• . 
to obtain marijuana from a medical cannabis cooperative [ree of govertunent 

police power}.) . 

Othedederal court de�isions involving local regulation ofdispensaties 
similarly und�rmine the assertion of a c�nstitutional (or federal statutory) right 

to use, obtain, and dis.tribute medical marijuana. (See, e.g. , Ja�es v. Cify of 
Costa Mesa (9th Cir. 2012) 2012 U.S. App, LEXlS 10168, *l [rejecting an 
ADA challenge to a local pnihibition on medical marijuana dispensaries 
because marijuana is iilegal and cannot be prescribed legally].) Iri addition,

·
· . . 

· .. · 

California cases decided prior to the 1996 enactment of the CUA concluded · 
there was no constitutional violation in the state's. adoption .and enforcement of 
its general criminal laws governing marijuana. (National Organization/or · 
Reform of Marijuana Laws v. Gain (1979) 100 Cal. App. 3d 586 [rejecting 
privacy, equaiproteciion, due process !Ul.d other constitutionalclairns].) ' 

The California and United Staies Supreme Courts both have rec�gnized 

that the federal Controlled Substances Act (2 1 u .. s .c. § 8(}1 et seq;) makes 
marijuan� use ii(egal despite California'� medical marijuana l�w . .  (Ross v. 

. 

Raging WireTelecotrzmunica(ions, /tic:, supra, 42 Cal. 4th at p; 926; Go�a]es v. 
Raich (2005)545 U.S. 1 .) Stated simply; marijuana use is not.a constitutional. 
right, is riotptotected by a "fundatnenti.lpublic policy," and remains illegal . • • ' 

. . . . . : ' . . . . . . . . . . 
under federallav(regardless of California's medical marijuana law. . 

Il\V#4842-168J-7.1JS v2 ', � 10 - ' 
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c. The�e Is No Conflict B.etWeen Local ZQmng Ordmances 

. . - ' . . . . - . . . 
however, contend that th�re is a conflict between a complete wning prohibition . . . . . . 
againstmedical marijuana distribution facilities arid the provisions Of the 

. 
• · 

MMP A. . Under appellants' preemption theory, .the MMPA strips all local . 
gover�ment$ of the basic zoning authority to say ''no'' to medical rnarijuana 

. 

facilities, even thCiu�h dach a land use activity is ihdisputably illegal under . . • . . · 

federal law. ·As appellarits would have it, all lociil govermnents must allow far 
medicalmarijuan� dispensari�s somewhere within their boundaries irrespective 
of the size and characteristics of the community,4 and despite the potential 
hazards of such a land use and the .continuing illegality of medical marijulllla· 
under federal lavv, Appellants' argument has n() merit. 

Appellants ·overlook the limited scope of the State's medical. marijuana 
laws. The CU A and :fxlMPA do no more than provide limited immunity fro� 

· criminal prosecution under specific state statutes. Neitherlaw limits or affects 
Iocalcontrolovet land use decisions, much less compels every county and <;itY. 
in the State to allow medical marijuana dispensaries. As demonstrated by th� 
plain language ofth� CUAand MMP A, their legislative history, iuld controlling . . . . . . · . . . - . . 
case law, these. iaws recognize that counties ancl cities may allow dispensaries. 

• They dollot require them to do so, however. 

· 4 As Auburn corrWfy points out appellants' pree�ption argument would < 
. 

. require iin entirely residentia:i city with no commercial district to allow 
dispens�es; (ltsl.) Neither the CUA nor the MMPA says any such thing, 9f 

.course; and neither may be reasonably construed as requiring such an absurd .• · 
result . . · . . . . . . . . . . 

.-
-
_ - · . _·_ . . 

·_:_ .. _ _ -_
- .. _ ·.

:> � --. _ . ":: . 
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. I. !he COA Does NotLJmJtLoca!Government's 
•. Constitutional Police Power . . . . 

· 
· AlthouglHippellants do not argue that theCUA preempts local law, the 

· CUA provides the necessary starting point for analyzing the MMP A and 

understanding the liiriite� effect of the State's medh:al marijuana laws. The 

CUA is narrow in scope and does not �ddress or affeCt, in any way, local • . . 
coritrol over basiC land use decisions . .

. 

In pertinent part, the CUA provides that: "Section 1 1357, relating to the 

possession of marijuana, and Section 1 1358, ;elating to the cultivation of 

. ma,J"ijuana, shall !l�tapply to a patient; .or to a patie!lt's primary caregiver; who 

posses�s or cultivates l11arijuana for .the pers6n�l medical p\)rposes of the 

· patient upon the �ritte£1 or oral recomrnendation or approval oh physician." (§ 
1 1362.5( d).) The CUA specifically provides, that nothing therein "shall be 

· constrUed to supersede legislation prohibiting persons ftom engaging in conduct 

that endangers others." (§ 1 1362.5, subd. (b)(2).) C:onsistent with this 

· • jm>vision, the ball6t arguments in support ofPropositi�n 215 carefully assured 

. voters that the CUA �;do�s not allo\V unlimited qmintities of marijuana to be 
. 

grown anywh¢re: l� only allows marijuana to be groWn for a patient's personal 

. •. use. Police officer� can still arrest anyone who grows too much, or tries to sell 

. ·
. · .· .· • it.'' (�allot Pamp., Gen� �lee. (Nov. S, 1996), rebuttal to argtimerit against Prop . 

. ·. < 21S, j:>. 61 ,  Amici Curt�e 's Motion for Judicial Notice ("RIN"), Ex. A. )5 
· · Notably, ilie CUAdoes not �ontain ll!ly expr�ss language that requires 

•· ·. citie$. and courities to allow dispensaries or prohibits cities from regulating such 

land tises. ( CityOfClaremont v. Kruse, supra, 177 CaLApp.4th at pp. 1 172-. 
· • . · · . 1 l7S .}As Krwe ob�etved, '.'[t}he op�rative provisions of the CtJA do not 

. . •  · · address zoning or business licensing decisions.'; (Id. at pp. ll72�1 173.) 

·.·.·· · ·
. Furthermore, ''ft]he CUA does not authorize the ope;�tion of a medical . . 

. 5 S�Ch ballot materi�ls are relevantto courts' analy�i� of prt;emption claims. 
(Evid. Code; § 452; White v. Davis (1975) l3 CaL�d 757, 775, fn. 1 1 .) 

. . - 12 -
- . . .  -� ·. 
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manJuana dispensary, nor do�stt prohibit local governments from regulatmg 
such dispensaries.'' (kl. at p. 1 173 [citations omitted] .) . 

. 
·Rather, as intet[)reted byJhe California Supreme Court, the CUA 

provides only a "limit�d immtinitf' from state crirnin�l prosecution to qualified 
patients � their designated prirrmry ciu�givers. cf'Bopte v. M-ower c2oo2) 28 

.
. 

C�l.4th 4!'7, 470; see als�; People v. Kelly (201 0) 47 Cal.4th l008, 10 14  ['�the 
CUA . . .  provides only an affii:mative defense to a charge of possession or ·• · • . 

. . . 
. cultivation"}.) 'the Cl]A didnot"legatize'� marijuana or dispensaries for its 

dis�ibution. (Ross v. f<agi�g Wire Telecommunications, supra, 42 Cal. 4th at p. · 
926.) Moreimp_ortantly, '1t]he CUA does not authori�e rnedica1 marijuana

. 
patients or their primaty caregiVers to engage in sales of marijuana." (People ex 
rei. Trutanichv. Jos�ph (20 12) 204 Cai.APp .4th 1 5lf, 1 521.) . . · 

· ·· • The Supreme Courthas further emphasized that the CUA"is a narrow 
measure with narrowerids . . . : [T]he proponents' baliotarguments reveal a 
delicate tightrope walk designed to ind1.1ce voter approval, which we woil[d 
upset were we to stre�ch tlle propositi��·� limited iJnmunity to cover that which .· 
its language does not'the Act) drafters took pains to note that neither .·. 
relaxation much less �visceration ofthe state's ma!'ij\lana laws was envisioned.'' · 

(fe�ple v. Mentch (2008)45 cal.4th i74, 286, fn. J.[chations omitted].) The. 

Cotlit has specifically declin�d to e"tend the CUA out� ide the context of . 
2rii:IJ.irtal iaw enforcelllent activitl¢�; n()ting that, wi1h ()ne.riarrow exception. · 
(in\Mvanthere), "the act's o��rative pro�isions sp�a:k exclusively to the 
c�iminal faw:'' (Ross v: R�gin� Wite Telecommunications, 1nc:; . supra, 42·.· 

Cal.4th atp. 928.) . . 
Co� have consistently rejected �fforts to expruld the m¢aning ofthe . •... ·. 

CUA. lnPe.ople v. Urzic;eanu, supra, 132 Cal .AppAth 747, the Court of ·· 
. 

Appeal observed thafthe CUAortly "created a limited defense. to crimes, not a 
con�titutionalright to. obtaln.inarijl.lana" :and that there was. no. ''constitutional •.• •·.·.· . . 

right to cultivate, stockpile, an<\•distribut� .marijl.lana.;, (/d; atp, 773.) 'The • • .  

. . . · . 

·. - 13 - . . · . · · 
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Supreme Court Slm!Iarly rejected a "conshtutlonal nght" argunientlri Ross �. 

marijuana distribution facility� and makes no express !Jlentioh oftand use, ' ' 

' zoning oi' lice�sing. While the MMPA expands on the CtJA in cert�i�respf:CtS, 
' it does so only within narrowly drawillimits, i. e., with respeCt t6 the use of , •, .• ' 

marijuanii b� qualifl�d patients and ili.eir design11ied caregivers. The 'MM:P A 
.. - . - . - . . 

' nowhere purports to restrict ot usurp thl; constitllttonal police poWet of local ' 
. 
governmentsto enact zonin� and land use reg�l�tions regatdlng or a(fecting the 
cultivation and distribution of medical marijuana: (City o/czare�ont v. Kry3e, 
supra, IT! Cal.App.4th at pp. 1 17 5-1 177; County of Los Ang�Zei v:.Hill, supra; 

, lRV #4842. j 6Ki· 7135 .v2 � 14 - ' 



c . · 

i.· . 

o ·· 

6 · · ! . . 

192 Cai.App.4fliat pp. 868-869.) Iherefore, the MMPAdoes not conflict wjth 
a locai zoning prohibition or expressly or impliedly preempt such an ordinance. 

When the MMP A was passed, its sponsors described it as "the very best 
we could h�p� to �et enacted into law" - and they consequently crafted the 
statute's rea�hwith great care. (Sen. John Vasconcellos & AssembymanMark 
Leno: Ie�terto Assembly Speaker Herb Wesson, Sep: 10, 2003, I Assem. J. · 

·. (2003�2004 R�g. Sess.) p. 3932, RJN, Ex. B.) Not�bly; the legislative history 
for th� MMP A �ontains no mention whatsoever of land use regulation, and no 

· 
. . hint that the Leglslatwe would have understood tbe bill to affect �mch matters or ·. ·. 

preempilocai a�t)lority in this area. (City ojCiaremont v. Kruse, supra, 171 · 
.. 

. . Caf:App.4th at p; 1 1 75.) Flirthermore, "Medic�L;narijuana dispensaries !\l'e not 
mentioned �� the text or history of the MMP. · The MMP does not address the 

. 
. . . . . . . 

licenslrig or loc�tion ofmedical marijuana dispensaries, nor does it prohibit · . 

local govemll1e11ts fro111 re�lating st�ch dispensaries." (Ibid.) In the absence of 
• such· language; the argument that the MMP A .expressly occupies the field of 
medical marij uiina regulation must fail. (Ibid.) · · · . .  

. . 
. . 

. .
·

. .  : . . 

Any contention that the MMP A occupies the field by implication, and 
therefore p�eempts a locafprohibition, also must fail. The original provisio1.1s {Jf · 

the MlvlPA e�pre!lsty autlJOrized supplementary local rygulations: ''l>fothing in 
. 

.
· this arti�le [i.¢. ,  ihe MMP A] shall prevent a . . •  lDcaJ governing body frmn 

. 

adoptin,g all.d e�forcing law� consistent with this.a:rtiC!e.'; (§ 11362.83.) ·.·.·.
·
•··· 

. . "Preemption by implication of legislative intent may not be found when the · 
. 

Legisl�wre has exp�essed its intent to permit 1bcal regulations. Similarly, it 

. sh�uld not be found when the statutory scheine recognizes local regulation:,; ·
·. · 

(Peopl� ex rel.peukrn�}ian v. County of Mendocino (1984) 36 CaL3d 476, 4S5; 
·

.·City of Claremb,;t v. Kruse, supra, 177 Cal.App.4th a:t p: 1176.) 
Appellatl� focus their argunient on an alleged conflict between the •·. 

MM!'Aand aloca} Z<ining prohibitlon. (AOB 10� 16.) Again, this argurn�nt has · 
. 

·.• no inedt inlight�fthe)laill language and leglsl�tive his�ory of the MMPA . . 
. . 

• • • •• •
•

• 
• 

• •••• • •• • •• • •• • • • •• ••• •• • 

• • ••
•

• 

• 
•

•

•

• 
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(Czty oj C?aremont v. Kruse, supra, 1/7 Cai.App.4t1lat pp. 1175-1176.) The 
. purpose of the MMl'� was to "[c]larify the scope �f�he application of [the 
CUA]and . . .  address additional issues tilat were not included within [the 
CUAJ, and that mustbe resolved in orderto prombtethe fair and orderly 
implt:rnentati6n of[the CUA] ." (Stats. 2003, ch. 875, § l ; §§ 1 1 362.7, et seq.) 

In order to do So, the principal provisions oftlleMMPA created a voluntary · program for the i�stilirioe of identification car4s to �ualified palients and 
. · primary caregivers .

. 
(§§

.
1 1362. 71 - 1 1362:76.) TheMMP A also elaborates on 

·
. 
the definitions ofmany ofthe tenris used somewhat loosely in th.e CUA (§ 

· · 1 1362. 7), identifies ��rtain places and circumstances. where smoking marijuana 
. is prohibited{§ 11362.79), and attempts. to q�antii')t tile amount of marijuana 
. that.a qualifi�d ;atientm�y possess without risking

.
criminal prosecution. (§ 

. •  B36i.77.) None ofthese provisions of the MMPA �onflict with or otherwise 
preempt a local zoning prohibition. 

. . . ·.· The M1v1P A also .contains tWo core operative wovisions, sections 
. .  1l36i.7 65 1:\ild l 1362.77 5, which expanded the limited protections granted by 

· the CUA and ;,imnmni;[ed] from prosecution a range of conduct ancillary to the. 

. pr�viSion of medical !narijuana to qualified patients.,�' (People �' Mentch (2008) 
. • 45 <:;aL4th 27(290:) iiJ making the� preernption mgument, appellants rely on 

. 
· . the lailguage ofsecti<)n l 1362.775. (AOB i 1 .} JhfsJ�liance is misplaced . 

. · .· · Neither sectioil11362�775 nor section 1 1362.765 iinmuni�ed storefront 
. . dispensaries fr�ITI civil nuisance abateme�t actions Or limited traditional local 

zoning discr�tiort to d�iermine whether rriedical iTlarij�ana distribution is 
···
·
apprOpriate for a particular community. 

. . . . . ··. Secti6n l l362:765 addresses i�divid�al qualified patients, primary 

· caregivers,· and othet specified indiViduals; provhling that such persons ''shall 
. . · 

• . .  · notbe subject, on th�t sole basis, to crimi�alliabili�linder Seclion 1 1357 
. . [possession �fmatijuana]; i 1358 [cultivati�ll of marijuana], 11359 [pm;session 
·. for sale], 1 1360 [trans�ortation], 11366 {Inai�taining � place f�r the sale, giving . . 

. � 16 � •... .  · 
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a�ay ot use of mariJuana), l1366.5 [makmg avmlable premises for the 
_- manufacture, storage or distribution of controlled substances], or 1 1 570 

[abatement of nuisance created by premises used for rn�ufacture, storage or - ­

distribution of contr�lled substance].'1 (§I 1362.76S, subd.{a).) "In Mentch,the 

- California Suprem� Court -'Closely analy�d' section il362.765 and concluded 

that the statute provides �rirninal immunity for specified iridiViduals under a • ­

narrow set of circumstances: ' [T]he immunities coriveyedby section 1 1362:765 · 

_- have tJn:ee. defining charact�ristics: (1) they each apply only to a specific group 

-
-
of people; ('2) they �ach �pply only to_ a specific range of conduct; and (3) they 

· eac�apply only agaillst a specific set oflaws.'" (CttyofClaremont v. Kruse, --

-

- -

­

·_ sup�a, 177 Cal.AppAthat p; 1 17 1 .) Section 1 1362.765, therefore, does not · 

_ Mfect local zoning laws. 

Section 1 1362.77 5 addresses colleCtive and coop�mtive<endeavors to 
- ---_ cultivate marijuana; - but it is -similarly nittrow in scope and does not affect local 

zoning laws. The CUAitselfdid "not allow for collective:cultivation and . -
distributi011 of marijuana by sortieon� who is a qualified patient for the benefit · 

of other qiuilified patients or primary caregivers;" and consequently such 

persons faced potentialcrirriinal prosecution for distribution of marijuana and --
· 

related charges. (Pe�ple v. Urzicianu, supra, 132 CaLA;p.4th at p. 769.) The 
_- MMP A addressed the culti�ation issue: "Qualifie4 patierits, p�rsons with. valid -

-_-_-_ identificati�n cards, and the designated Primary car�givers ofqualified patients 
· · lUldpersohs with identification clll'ds� \\Tho associ�te within the State of 
-

California in order collectively or cooperatively to c�ltivttie•marijuana for 

m�dicalpurposes, sh�U not solely.on the basis of that fact be subject to state -
- . crhninal s�ctions under Secti<m iBSJ, l l 358, l l 359, 1IJ60, 1 1366, 11366;5, 

or ll570." (§ 11362.77� ;} This represents a "dramatic change" in the 

.•• . protectiQn affordedqualified persons (Nople v. Orzice��u, sU[Jra, 62 . .· ·
. 

· ·.• · 

. 

. · .CaLApp.4th at p. 785), butas fue plain limguageiiididates; the statute's focu� • 
. 

r�mains on the crii�inal �rocess; (lbid.;}eopl� v, Kelly(2010}47 CaL4th lOQ8, . · . 

. " 17 -
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10 15, fn. S;City o]Claremcmt v. Kruse, supra, Ill CaLA:pp.4tl{�tp.JI/l; see 
also, County of Los Angeles v. Hill; supra, 192 Cal.AppAth at p. 869; fn. �.) ·-·

-
· 

Appellants argUe that the imn1tmity provided by Bealth an4 Safety Code 
section 1 1362.775 from "state criminal sanctions" under section l l 570, _

· 

· 

California's "drug den" abatement law, preclud�s cities from e�forcing ttiei� . 
• own nuisance abatement regulations against medical mru-ijuana dispensaries.6 

(AOB 11- 12.) Section 1 1 570 provides thadhe use of landfor illegaldrug 
. . 

activities constitutes a pubiic nuisance arid sets forth civilnui$ance abatement 
remedies, but does not specify any criminal san�tion for such aciivjties. 7 

·_ Appellants contend, therefore, that the inclusion of section 1 157(} represents a 

legislativ� declaration that dispensaries operating within the paracieters of the 
MMP A are not a public nuisance per se under any state or localsta_tute an d are 

· not subjectto civil nuisance abatement actions. Appellallts argue further tlutt 

. the Legislature, by allegedly .immuniti�g medical marijuana dispensaries from 
all civil nuisance abatement actions, authorized medical marijuana dispensaries 
to exist: Therefore, appelhtnts argUe; Civil Code section 3M�2 shields m�dicai 

. . . . 
· marijuana dispensaries frorri local nuis�ce abatement actions alld a blati.ket 
prohibition of dispensaries contradicts the MMPA. (AOB 16.) Civil Cod� · 

section 3482 provides that ,;Nothing which is done or maintainedundetthe _ • •  _

_ 

· 

6 Appellants ov�rlook the fact that Auburn did not bring this nuisance 

.

. 
· . . . 

· abatement �Cti.on under section 1 157Q, 
. 

In the langUage of sectioj:} ll362.775; 
Auburn did not seek injunctive relief"solely on the basis" that ·appellant-is a 
medical marijuana dispensary. Rather:, Auburn prosecuted this action uii.derits 
Zoning COde and business license r�giilations. Auburn V.as entitled to a 

. 

. 
. 

preliminary injunction because Appellants have ignored both the Zoning Code 
and business license regUlations that apply to all other indi\i}drials an<l 
businesses in Auburn. (CT 6-7 .) . - · ·  - -

_ 
. . _ _  . .  . . . - -

-

_.

· 

_
· - · · . .  . _  . . -. 

7 Section 11570 provides that "Evei-y huildirig .or place used foi- the purpose of 
unlawfully selling, serving, storing, J<eeping, manufacturing, ot giving away. any . controlled substance, precursor, or analog specified in this divisi6n; and every 
building or place wherein or upon which those acts take piace, is a ntlis®c:e . 
which shali be. enjoined, abated, arid prevented, and for whj¢h d�ages may be 
recovered, whetherit is a public or private nuisance." _

.

· ·. · . . 

TRY #4842cJ6g).7135 v2 
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express auth()rity ofa statute can be deemed. a nmsance." !his argument IS . 
· incorrect 

· As a preliminary matter, section 1 1 36�,775 does not address collective 
or coop¢rative ''distribution" activities and ther�fore could not possibly preempt ·. · 

. 

a local prohibition of a distribution facility. In fact, a court of a,ppeal recently 
reje�ted the assertion that section 11362.775 immuriizeci storefront dispe�saries 
from civil nui�ari�e abatement actions under seCtiol1 1 1 570. In People exrel .. 
Trut��iCh v.)o[i(!ph, supra, 204 Cal.App.4th 15 12, the Second District Court of .. 
Appeal held tbat neither section 1 1 362.765 nor 1 1 362)75 immunized, �uch . 

· tess affirmativelY authorized, the use of tand to� the group distribution or ·.·· . . · 

· nispensing ofrnedical marijuana. In Joseph, the City OfLos Arigeles obtain¢d a 
civil injunction agaim;t the operator of a storefnmt dispensary called Organica 
on the ground tbat the dispensary's activities violated section 1 1570 and 
constituted a p\lb.lic nuisan�e. (Jd. at p. 1 5 16.) The dispensary operator argued 

· . that, by virtue ofsections 1 1362.765 and 1 1362.775, his activities were immlme 
· from a civll n�is�ce abatement action broughtunder section 11570. (Jd. at p. 
1521 .) TI1e court of appeal disagreed and held, "Neither section 1 1 362.715 nor 

. section l i362.765 of the JviMPA immunizes th� marijuana sales activity . 
· . cmiducted atOrganica." (ld. at p. 1 523.) The Court ()bserved fuat section' . 

. 1 136'2.775 merelyproteqted "group activity 'to cuitjvate marijuana fortiledical 
purposes,'" qUt did ;'�ot cover dispensing or seliing marijuana." (Jbid.) The 

. . operation of a storefront medical marijuana dispensary, therefofe. would rtotbe .• 
protected u�d�rthe MMPA. The Court notecifurther that section 1 1362. 7()5 
allowe!l reasonable cqmpensation for services providedto a qualified patient, 

· 

;,but such· compensatibn l11ay be given only to � 'pJiin� caregiver;'" (jbi.d.) 
.
. · Because the �l.s�ensary operator was not a prlniary caregiver to the hu�dred& of • 
. customers that .�arne to bi$ dispensary, he was not entitled to aAy of the limited ·

· . ·· 

· .· 
. . protections �ffered by the MMP A (Ibid.) 

. ._ .. ·_: : . . . _· .: : ·- . ·
· . . IRVN�S42-1683-7 1W�2 
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The same rattonale apphes to appellants. Appellants dJstnbuted 

. marijuana at theirfacility in the same rriamier as the dispensary operators in 
. 
Joseph. In Jos�ph,. the defendants operated fmm a sto_refront location and sold 
marijuana products toJhe public on a walk�in basis. (People ex: rel. Trutanich v. 

Jo�e;h, supra, 204 Cal.App.4th at pp. l516-1518.) Appellants similarly opened . 

their facility tothe pubHc and sold (llarijua.na prodiicts to anyone who came 
through the frorirdoor. (CT 35, 139cl40,l48-1S0, 159, 201-203.) Accordingly, · · 

. 

· appellants' teliarice 0n section 11362.77.5 as a shield for the dispensary 
activities is misplaced - appellants' distribution .ofmedi�al-marijuana is outside _ . . · 

. 
the MMP A !UI� is s�bj�ct to nuisance abat�rrient urider any applicable law. 
Appellants cann�ttely on section 11362.76S �ither; becau�e iliey did not show 
that they were ;rimary �lll"egivers for any oftheir more than SOO customers. 

Furthermore, �ven if section 11362:775 couid be interpreted to protect 
some form ofrnedieal marijuana distribution, thisprovision, by its own terms, 
wOl.ild hot apply to a civil nuisance abatement action .brought under a local 

·

. �rdinance. Ifasia,tut()ry provision is unambiguous, courts "presume that the 
· Legislature; or; in the case of an initiative measure, the voters, intended the 
meaning apparent on .the face ofthe statute." (City a/Claremont v. Kr�e, 
szq�ra, 171Cal.f\pp.4th atp. 1172.) The language ofsection 11362.775 is 

.· unambigUO\lS - it only provides for immtinity fr(iJTI �tate criminal sanctions 
und�r the spe<.:i:Pc state law provisions identified, Appellants, however, 

interpret sec�ion 11362.775 in s�ch a way that it significalltly alters the plain 
language of the statute: Appellants take the phra�e ''st<�te criminal sanctions" 

. and expand. it repe�tedly to include ci�il nuisance abatement. Appellants then · 

e��and the list of stll.tut()ry immuriities in section ll36_i .775 t� include local 
. zoning regulations, even though siJch. laws are norlisted in section 11362.775. 
This tortured, seif-;fltving interpretation is at odd; �ith the plain language of 

.· s�tion 1 13�1.775 andba5ic rules ofstatlitory int�1'PretatioJl. -• . 
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'rn County oJLosAngeles v. Hzll, supra, 192 Cal.App.4th 861, the co�tt . 
of appeal rejected just such an attell1pt tO expand the meaning of section . 
. ll362.775 to inclucle imrriuni�Y from.civil nuisance �batement actions brought 

.· under local ordinantes . . In Hill, the CoUJ1 of Appealaffiffil.ed a preliminarY • .  

injunction issued against an unpermitted Inedical rriarijua!la dispensary that . . 
opened i.n 'violation C>fc�unty zoningtegulations thatallowed dispensariesto • · . 

operate, butrequired dispensaries to bbtain a conditional qse permit and business · . 
. · .. . license, The county regulation also prohibited dispensaries from opening within 

�l ,OOO�fo�tradius ofscllools, playgrounds, parks,)ibraiies, places ofre!igiotls · 
· \Vorship, child care facilities, and youth facilities. (Jd. atpp. 864-865.) The Cotln · · 

• rejected th� argum�nt that thi criminal inimunity undetth� drug den abatement .· · . . · · . 
law (section 1 1 570) establislled iii section 1 1 362}7S prohibited the county from . 

. · . pursuing civil nuisallc� a\:nitement remedh:s. (/d. atpp/868"869.) The Coun 
·. stated, "The limited Stat�,�tory immunity from prosecution under the 'drug den' 
abatementlaw provided by section 11362.775 does riot prevent the County from 
applying its nuisance la�s to MMD's that do not comply with its valid 
ordinances:" (/d. at.p. 868.) Consistent With the Supreme Court's ruling in Ross, 
the Court held that the MMP A ,;does �of confer {m qualified patients and their · · ... . . c!lregivers the unfettered right to cultiva� or dispens� Illarijuana ariywhere they . . . 

. thoose.;, {/d. at p. 869.) Rather, ''[t]he Countfs C()n�titlitionai authority to · 
. ·. t�gulaie th� particular ll1anner and location in which � busi11ess may operate (Cal. • . 

. Corist., art. XI, § 7) is unaffi:cted by settion 1 136l.775.;' (Ibtd.) This holding by . 
. 
··· !�elf defeats appellants' ar�rnetit thats�ction 1 I362. 775means more than it ·•· 
says . .  · .· . . ·.

. .. ·.· ·• · . . 
·
·· . ·.

· ·  .. • · 

. . . ••· · . . . ·. ... . .• .·. · .
.
. •
· . •.. .. ·.·.•·. · . · . ·

. . . .
.. . 

Appellants' .  irr.gum�nt about secdon 1 1 570 is errori�ou$ for another 
reason . .• lil appellal1ts' view, sectj()n 1 1570 is purely advil statute and its . ·

· · 
. • i!lclusionin the MMP A demortstrates an intent to preeiTipt civil nuisance 

. ahatement remedies, notwitlistimding that section i 1�62.775 only ref�ts to • . .  ·.·.· .
. 

,;state criminal sanction;.;, (AOB ·. 11:) 
·
According to appellants; a civil nuisapce · · · 

�21 -
. . . . -� ·. 
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abatement action IS "the sole entorcem�;:nf remedy" for a pubhc nuisance under 
section 1 1570. (Reply Brief at p. 8.) Again, tllis is inco��ct. C()ntraiy to . . . . . . . ' . . 
appellants' assumption, a pers�n or entity is subject to cdmina:l prosecution for 
creatinga nuisance as defined in section 1 1570. Pena1 6octe section372 states 
that "Every person who maintains or commits rulY public nuisance; the ·. · 
punishment for which is not otherwise p�escribed, or who willfully omits t� . . 
perform'any legal�uty relating to the.n.imoval of a public nuisance; is guilty of 
a misdeme.anor." .Penal Code section 372 applies squarely to section ! J:570, 

which.establishes. a public nuisance, ''the punis�ment for which is not otherwise 
prescribed." Thus, althotigll section ll�70 etseq. addre�ses pro¢edtires for.civil

. 

nuisance abatement, a person wh� creates a nuisance �der sectidn 1 1 570 is • 
also subject to misdemeanor prosecution pursuant to Pe�al Code section372. 

In making their argument thatcivil nuisance abatementis the only tool to 
enforce se�tion 1 1570 (Reply BrieUit p. 8), appellants rely on Lew v: Superior 
Court (1993) 20 Cai.App.4th 866. Amazingly, Lew reached the exact opposite 
conclusion . . Lewaddressed the question of �bether a party could bring � small 
claims damages action based on the existence of a section 1 1 570 public . . 
nuisance or whether an abatement action under section 1 157 1 et seq : WfiS the 
only avail�ble rem�;:dy. Le'w held, 'There is nothing in this statutory scheme for 
the abatelileni of 'drug ho�ses' that forecloses the lesser rell1edy of an action for . 

damagesin small claims c()urt by a private p�." (Id, .at p. 872.} ThtiS, 
contrary to appell!mts' assertion, a ci�il nuisance abatement actlori is notthe 
"sole eritbrcement remedy;' for a nuiSance as defined by se�tionJ 1570. I tis 
well-estal;)lished that crimirtal pros�c�tion is an existing �efiiedy for any public 
nuisance: Civil Code section 3491 provides that the remedies against a public 
nuisante are indictment or information, a civil action, Or abatement. Theriis no 
indication in the plain tari�uage of section 1 1570 etseq; that tb.eLegislature 
intendecJ to foreClose the traditional r�medy of a crimin�l prosec].ltion fotthose 
individu�ls who·create or inaintain

.
drug house nuisanceS: . ·.·

· · 

IRV #484:i.i683.7l35 v2 . •  
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· .· ·.Appellants also cite Peopi'"e v. Urztceanu, supra, 132 Cal.App.4th 747, tb 

· . support their arguinent that section 1 1 362.775 shielded medical marijuana 
dispensaries from both criminal and civil liability. (Reply Brief at p. 2.) · · 

·
· Ho:wevet, in the passage of Urziceanu cited b; appellants, the Court ofAppeal · 

merely says that the MMP A exempts qualifying patients and primary caregivers . 
who collectiv�ly or cooperatively cultivate medical marijuana from "criminal . . - . . 
sanctions" tinder ''the laws declaring the use. Of property for these purposes a 

nuis!llice."8 (Peopiev. Urziceanu, supra, 132 Cal.App.4th at p. 785.) l]rziceanu . 
does not hol4,. as· appellants suggest, that the .lvtMP A exempted disperisafies . 

· • · · frorti civil nuisance abatement actions. 
Thef�fore; the inclusion of section 1 1S70 in section 1 1 362.775 does not 

. 

·. · de�onstrate �y legislative intent to preempt the application of local civil 
nuisance abatement ren1edies to medical marijUana dispensaries. At the tiine 
the Legislature enacted the MMP A, there were numerous, well-established state 

· · and local laws pertaining to civil nuisance abatement. If the Legislature had 
intended th,e MMPA to provide immunity fro in local: civil nuisance abatement 
procedures, or from Code of Civil Procedure �ection 73 1 ,  Civil Code sectio�s 
. . . . . . . . . . ·. : . 

. 

•.. . 
. ' . .  · . . : . . 

. . ·: 
. 

8 Th� passa�e from Ur;iceanu cited by appellants re11ds as follows: "thus, the . · 
Legislature also exenl.pted those qualifying patients arid primary caregivers who . . · 

. . collectively cit cooperatively cultivate marijtiana fOr medical purposes fi:om 
criminal.sartCtions for poSsession for sale, ttil,trsportation or fui:nishing · · · 
marijuana, maintainliig a location for unlawfuliy selling, giving away, or using . . . 

· controlled substances, managing.a locationfor the storage, distribution of any · . .  · controlled substance for sale, and the laws declaring the use ofproperty for 
these piJrPoses a nuisance." (People v. Urziceanu, suf}ra, .132 CaLApp.4th at p�. 

· . . ·.·• · 785;)In their Reply Brief, appellants add the word "ot" just before the p!rrase . . · . . 
''tile Jaws declaring the lise of the property for those purposes a nuisance." 
(Reply Briefatp.J.) By doing so; appellants create the mistaken impression . . . . . 
that Urticeiinu was applying section 1 1 36:2 . .775 to both criminal sanctions and · · 

. civil miisail¢e abaterrientactions. As the full passage from the. opinion ·• . .  · . . 
neinortstrates, Urziceanu did no S)JCh thing �· it. is a criminal case addressing the 

.

· .··
. 

· · · ·. applicability of a crirriin;u defense to acts that predated the MMP A. (People v, 
. 

Urziceanu;sUpta, i3z Cai.App.4th at pp. 758-759:) · · · 

23: . .  - - . 
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. 3491 et seq., Penal Code section :n2, and/or Government Code sections 25845 
· et seq. and 38771 et seq., it could .have easily said so. The Legislature did not - ­
do any of those thlngs. Courts and litigants cannot insert statutory provisions 

-
-
· that the Legisl�tute itself has not seen

. 
pt to .i�ciude. Con,sequently, the 

· Legislature'slimiied reference to Section _ 1 1 570 should not be read to affect 

. anything other than state criminal sanctions unde(Section 1 1 570. 
While tlui Legisbiture may havdintended to Inake access to medical 

.marijuana easier, itdidso only by removjhg crlininal liability under specific 
state laws. It did not override lOcal zo[tlng regulations and require every county 
and city in the stat� to allow medical marijuan� establishments. " '  [ A]bsent a 
dear indication ofpr�emptive i[ttent from the Legislature,' we presume that 

· local regulation 'in an area of which I the local government] traditionally has 

-·_ exercised control' is not preempted by state law." (Action ,4partment Assn., Inc._ · · 

·- v:· City ofSr;miC1 Monica, supra, 41  Cal. 4th at p. l242.) Appeilants failed to 
• demonstrate any stic:h indication of preemptive intent over local land use 

. •  decisions. Because theMMPA did not expressly �r impliedly prohibit the 
application of l()�al ;oning and building codes to medical marijuana 

•• �lispensaries,• appellants, preemption argument based on a copflict between sta� . . 
· -

-

-
-

law and localla� must fail. . · . . . . 
-

. . 
-

. . . 
· . . : 3.. . · · /Vaulls and Kruse (:orifirnrTil,�t Local Governments May 

· · Prohibit The Establishment Of Medical Marijuana 
· Dispensaries · · · · · · 

The decisio�s in City ofCorona v. Naulls (2008). 166 Cal.App.4th 418 ,  _ · • - .-.
-

• .  

and City of Clqremont v. Kruse, supra, 177 Cal.App.4th 1 153, further confirm _ -- · 
the conclusion that counties and cities can adopt and apply local zoning and 

- _ .  nuisance abatemeD.t laws against medical marijuaria dispensaries, even when 
s11ch local regulations aie the equival�nt of a cortlplete prohibition. 

In Naul;s, th� defendant applied for a b�sin�ss li�ense and wrote on his · -
­

• application thatthe proposed busine�s a�tiVity w� "Misc. RetaiL" (Id. at pp. · 

· !RV #4842-I68);7iJS vi . . : . . · . --� 24> 
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·. · "miscellapeous m�;:dical supplies." (!d. at p. 42 1.) The city issued the license · 
.· . 

. • based on the defertdant's·�isrepresentations. (Ibid.} Shortly thereafter, the city 

.·.
·. ertact�d a moratori\lll1 against marijuana dispe�s�ies. (lf!id.) After receiVing · . . . . 

his business licen�e and after the moratorium went into effect, the defendant 
.· made it known to city staff: members th�t he �as operating his business as a 
. .  mediCal marijuana dispensary. (Ibid.) The city filed a complaint against hirri 

. 

·. and obtaioed a preli!UinaiYinjunction preventioghirn frorti operating a 
. 

marijuan�dispensary. C/d. at pp.422-4;Df 
. . 

. . .·· The Court �f}\.j:ipeal affirmed the issuance of the preliminary injUnction� · · .• 
. •. 

· .· . ·
·
. (Id. at p. 427.) The Coilrt observed that the defend�tf�iled to provide . 

. accurate information On his application and thaJ �he city WOUld not have iss�ed 
the license had the defendant provided an accurate business description. (/d. at 
.· p . . 428.) Moreover, the Court noted; the det'endani did not follow the 
procedures applicable. to laii.d uses tililiwere not listed in the zoning code. 

· .
. ·
· (Ibid.) ·Quoting the trial eQurt, the Court of Appeal fotmd that the Corona 
Municipal Code was '"drafted in a petmissive fashion"' and that '"[a]ny use 

. 
not enumerated th�tdn is presumptively prohibited/'' (/d. at p. 43 L) "[W]here ·.· 

·
.·· . .. · .  a particuhir use o{land is riote�pr�ssly· enumetateq i� a t;ity's municipal code . . 

·.· · as�constituting a permissi6te use, it fol[ows that su�h use is impermi$sible.'' (id . .  
lit p. 433 [emphasis in original];) . . . . . · . . . . . 

Naulls did not expf�ssly consider the iss�e of�tate law pree�ption, but .
.. ·. it supports the pr()positioi!fuatmedical mariju�a establishments are . 

. 

.
. •. presumptively prohibited if the applicable local bode is silent with regard to . 

· such !arid uses. · NauNs furthedupp�l'tS the conchision that a county or city c!ill . �joina Jl1edical riiariju8fla establishfuent that operis rl1 violation of such � . . · · 
·• . . presumptive proi:J.ibition and other applicable busines; regulations. ·. · . . 

9 Here too, as in Naulls, appellant$ misrepresented the nature oftheir operatiori .

·

. 

> 
. 

. to secl:II'e City approvals. (QT135; 137:) · · ·· · · · · · 

. . 25 . . . . 
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Furthermore, Naulls confirms that counhes a!ld clhes c;m enact tempo�ary ·.·· 
zoning moratorimns against medical marijuana establishments. 

. In City ofClaremont v. Kru_se, supra, 177 CaLApp.4th 1}53, the.Second 
District C6urt of Appeal �onfronted the stat� Jaw pre�iitptionissue he�d on. It 
held unequivoc�Jly that the CUA ai)d MMP A do not preempt lo�al land use 
regulations . . In Kruse, the defend�t applied for a busines� licen�e and p�nnit 
for a medical m�ijuana dispensarr. (ld. at p: 1 1 58.) ·.Atthe time of the • ··•· • ·  
application, such a use was not an · enumerated use under the City's zoning code 
and was, therefore, prohibited e�pressly under the cit)"'s p�nnissive zoning 
scheme. (Ibid.) Accordin�ly, the dzy denied the defendant's application and 
inform�d him cifhis appeal rights. (id: at p. 1159.) The defendant, however, 
started qperating his dispensary without any permits . •  (Ibid.) The city· ·  
subsequently enacted a moratorium against medical lnarijuaria dispensaries: 10 

10 In Qu(J.lijied Patients As.sn. v. City of Anaheim (2010) 1.87 C�;iLApp;4th. 734, 
754, fn04, the Court of Appeal opserved that Kruse involved a temporary . . 
moratorium. Kruse confirmed beyond any dispute that a city may impose a 
temporary moratorium against, and therefore may regulate; rnedical m!l1"ijuana 
dispens!lries. The specific facts ofKr!Jse� however, demonstrate that the 

.
· 

decision does not apply only in cases involving a temporary rrioi:atorium, itS 
Qualified Patients suggested erroneously. ·. As noted above, th.e defendaiit in 
Kruse applied for a business periniiprior to .the enactrtient o(a i:n0ratorh.im in · 
Clarelii:ont. (City ofClar¢mont v: K.ritse, supra, 177.Cal.AppAth at pp� 1159-
1 160.) Furihennore, the defendi\n:tcommenced operation ofhis iriediCaJ . · 

marijuana dispensary before Claremont's moratorium; (Ibid.) Claremont's 
moratorium prohibited the issuance .of ariy permits to rnediCaLt:narijuana · 
dispertsaries, but did not make it illegal to do anythirig that had been considered 
lawfui prior to the monitorium. (Id. at p. 1160.) Therefore, since the defendant 
in Krz4-iappliedfor a business liceJise and commenced his operatiqn prior to 
the moratorium; the issues- to be · deCided iri coirrt were whether the. defendant 
establfshed a lawful use before the moratorium was effe�tive and whether the . city was required to grant him a busi�ess license at the iime of the application. 
The Court of Appeal ansvvered both questions in the negative because . · 
Claremont's zoning code di4 not eni.rmerate inedicaLmatiju!lria dispeil&anes 
and; tlJ.us, prohibited them expressly in all zoning districts. (i& atpp. 1164-
1 16.6.) . . . . . . . . . . · . 

. -26.-



c , . 

c 

c ··· 

c 

·: ()::  

. 0 
I 
I 
b 

. (ld. at pc II@.) When tlie defendant refu�edto cease< Ius operations, the CitY . 
obtained a preliminary injunction. (!d. at pp. 1 160� 1 162.) 

Relying on Naulls, the Court of Appeal upheld the. preliminary 
. itiju;ncti�rL

. 
T):J.e Court c;oncluded first that the dispensary was a nuisanc� per se .

. 

because it �iolated the municipal code. (!d. atpp. 1 164-1 165.) ''Defendants' 
·. operation ofa nonenumerated and therefore expressly prohiblted use, without . ·. 
· obtaJning ibu�iness license and tax certificate, created a nuisance per se u;nder . 

· .• 
section 1 . 12.0 10:" (!d. at p. 1 165 [emphasis. added] .) . 

Ne){t, the Court of Appeal methodic�lly reviewed the CUA arid MMP A 
• · . . . · in accordan�e with well-established principles of!ocal police power · - . . .  - .

. 
. - -

preempti6n, and concluded as follows: 
• "Zoning and ii�ensing are not mentioned in the findings and · . .  

· 
. - . . . -

·declarations that precede the CUA's operative provisions. Nothing in the . 
text or hist()ry ofthe CUA suggests itwas intended to addresslocal land · 

use determinations . 
or business licensing issues. The CUA accordingly 

. did no� . e�pressly preempt the City's enactment of the [dispensary] . . . . - - . . moratorium or the enforcement of local zoning and business licensing 
�equirements/' (City of Claremont v: Kruse, supra, 177 Cal.App.4th at · 
pp, 1 172�11 73); 

. ' wtb:� operative provisions of the MMP, \ike those in the CUA, provide . . 
limited cri�inal immunities under a narrow set of cir�umstances . . .  The 
M� does not address the licensing or locati(}n of medical marijuana . 

di�pens�ies, noi does it prohibit loc�lgovernments fi,'omreguiating stich · 
. dispensaries, Rather, like the cuA. the MMP expressly allow� !(}cal 
regulation . : . N6thing in the text or history of the MMP preclude� the . . . . . 
. City's adOption (}f a  temporary moratorium on issuingpermits and 

·
. 
licens�s to. medical marijuana dispen�aries, or the Ci�' s enforcement .of 

. · . . ·.
·• Jic�nsirig and zm1ing requirements a.pplicable to such dispensaries." (!d . . 

· 
.·
·· .· 

· atp: 1175); and 
·
. 

-27 - .  
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. • "Neither the COA nor tlie MMP 1mph�d!y preempt the Ci(y's actions .· · 
in this case. Neither statute addresses, much less completely covers the . · 

areas of iand use, zoning and b1,1siness licensing. Neither statute imposes 
com)Jrehen.sive regulation deltlotis�ating that the availability of medic�) · 

. marijuana is a matter of"statewide concern," thereby preempting local 
zoning and business licensinglaws . . . .Neither theCUA nor the MMP. 

coin;els tlze esiablishmentoflocai regiilations to accommodate medical . 

marijuan'a dispensaries. The City's enforcement of its licensing and 
z�ning laws and its temporary lnoratoriulll on medical marijuana 
dispensarles do not conflict withthe ClJAot the MMP." (I d. at pp. 1 175� 
l176fempliasis added] .) . 

. Til� holding that neither the CUA nm thi MMPA compel counties and .·
· 
. . 

cities to adopt la�s to accommodate lll.edicalmarijtiana dispensaries is 
· Significant, · If a county or city does riot have to accommodate medical 

. rnarijuanal�nd uses, it follows necessarily that a. county or city can prohibit . . 
. •. · . . them expressly or by simply omitting any �efere�ce to medical marijuana 

• dispens;u:ies in th� applicable zoning code; (City of Corona v. Naulls, supra, ·· ·· · . ·. 
· i 66 Cal.AppAih at pp. 43 1-433 [holdirig that, where medical marijuana . 

. . dispeitsatiei �e notincluded among the uses of land emunerated in a city's . 
· . . zoning code, lhey are presumptively prohi!Jifud]:) 

. Ftmherm�re� of particular relevance to the pre�ise question posed in this • · 
.. case, Kr.IJSe contains an extensive discussion on the law of public nuisance, and . 

•.• specitic�lly re�ogriizes the distinction between th� state criminal sanctions 
.· 

.•. addressed by the CUA and MMP A and unaffe�ted local nuisance regulations . . · .
. · . . 

. Rejecting the defendants' argulhent that the dispensary in that case could notb� . . . enjoined because ''all sales oflnatijuana in this case coiii.p!ied with California'S . 
inedical lllarijuaria laws," the Court �fAppealr1�ted that: ''The tri�I court's ·. • ·

· .· · 
.· ··•·· deterlll.ination thi!t defendants; oper�#6n ofi Ihedical marijuana dispensary . 

.·_ .. · . constituted anuisance per se was ba��d not on \ljolatioris of state law, however: 

. . . . .. : . 
.. iRV #484iC.i68:i,7iJ5 . vf .• . -' 28 > 
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but on vtolat!ons of the Ctty's muructpa:I code,"whtch the Court of Appeal 
. 

found entirely appropriate. {City of Claremont v. Kruse, supra, 177 CaL App. 
. ' . --- · . . . . · . - : 4th at p. 1 1 64� . •  

· . A.B: 2650 Confirmed The Holdings In Naulls AndKruse 
.· That Local Governments Do Not Have To Accommodate .·· Medical Marijuana Dispensaries 

• • tn the wake of the Naulls and Kruse decisions, which held that local ···· . .. 
· . 

. govermrients nee� riot accomt)1odah: medical marijuaila dispensaries, the 
Legisl�ture amended the M:MP A ln 20 I 0 by addingBealth and Safety Code 
section l 1362.768 (Stats� 2010, ch. 633 ;  hereinafter ''A.B� 2650"). Section: 
1 1362.168, which becim;e effective January 1 , 201 1 ,  pr�vides: "No medical • . · .. · 

. 
. . marijuaila cooperatiVe, �oilective, di�pensary; ope�ator, establishment, �r · 
. 
. 
. provider who possesse&,. cultivates, or distributes medical mariju&na pursuant to . .

. · 

. ·  this arti�ie shallbeiocated within a 600-foot radi�s ofa school." (Health and 
Safety Code, § 1 1362.768, subd. (b).) The 600"foot restriCtion applies to . . ' . . 
medicalmarijuana establisiu11ents tliat have a stor.efro11t or mobile retail outlet . 
which ordinarily would req�lre a local buslne�s ndeiise. (Health and Safety · 
Code, § 1 1362.168; subd. (e),) . · fi'urtherlllore; of criticalimportance here, the ti.ew law expressly 

. �ecog�ized and affi�ed !0tal governments' auth{)rity to establish more 
.· string�nt land use regulati<msthan the 600�fo<}trciquiiemerit: "Nothing inthis . 

section shaH prohibit a cfty, c�unty; or city and ci:mni)r from adopting . 

ordinances or p()licies �tfurther restrict the locaiio�or establishment ofa 
medical marijmma coope�ative, collective, disp�nsary, o�erator; establishment; 

. or provider.'' (§ 11562.768; subd; (f).) Subdivision (g) further state�: "Nothing 
.. ·. • · . •  · .. in this section shallpree11lpOocal ()rdinances, adopt�d prior to January 1; 20 ll, . . · . . · .

. 

. . . . . . : . . . . . ·  . . : . . .  
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that regulate the locatiOn or estabhsfimenf of a med;caJ mariJUana CO�perative, . 
collective, dispensary, operator, establishment, or provider."11 

. . . . 

. By amending the MMP A in A.B. 2650 to provide expr�ss recognition of < 
. 

local authority to regulate the location or establishment of dispensaries, tl:le 
Legislature is, as a matter of law, deemed to have been aware of and to h�ve 

. 

implicitly approved the holding� in Naulls and Krwe that citiesneed not enact .. 

laws to accomrr10date medical marijuana distribution facilities. (Nelsonv.. 

Person Ford Co. (2010) 186 Cal.Ap:p.4th 983; 1008.) The Legislature had the 
opportunity. to limit or reverse th6se holdin�s, b�t i (did �ot do so; ..\. ••failure to ·.· 

make changes in [a] giv�n statute in a particular resp¢ct when the subject is 
before theLegislature, and changes are made in other respects is indicative of 
intention to leave the law unchal1ged in that respect." (Kusl�r v. Si/rier (1960) 

. · . . 
54 Cal.2d 603, 6 1 8.) 

• . . Furthermore, the legislatiVe history of A.B. 2650 supports the conclusion . . · . 
that.theMMP A does not preempt local zoning ordinances in any way. As 
originally introduced, ;\,B. 2650 did not explicitly address its effect ��n local ··• ·

. 

landuse ordinances. (Assem. Bill No. 2650 (2009c20IO  Reg. Sess.)as amended 
Apr. 8; 20 IO, RJN, Ex. C.) Almost immediately, c()�cems were expr6ssed that .·· ·  
the J?ili might unduly restrict localregulatory authority. The very first 
Assembly c01nmittee �eport noted that "[s]ince the passage ofSB 42.0 in 2003 , 

· 
.
.
. . 

much of the medical marijuana regulationhas been rtetermined;by lbcal 
jurisdictions better equipped to re�olve issues related to the hnique nature of its · • .. ·. 
city or county;" and medical manjuana advocates c�mplained ihat "[t]hls 
legishition usurps the authority of locaLgovernments to make their owri knd-use . ··•·· ·  . . · .· . 
decisions." (Assem. Pub, Saf. Comm., analysis of AsseiTI. Bill No. 2650 {2009-

.
. · . . 

· 

20HiReg. Sess.) as amen4ed Apr. 8 and A:pr. 1 5  20lO,iR.JN, Exs,D, E:) 
. .  

1 1  Auburn's zoning regulation on dispensaries, section I59.019 of itsMunicipaF .
· · . .

. · 

Code; was enacted in 2006 . (CT 4, 127.) •·· . · · · · · · · 

IRV #4842,1683·7135 . v2 � 30 ;; ., . . . . 
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· · TfieBill's author responded by clanfYing that the preemptive mtent of 
· A.B. 2650 was limited, i.e. , to "provide[] local jurisdictions necessary guidance • 

. . while allowing them to construct a more re�trictive ordinance." (Assent Comni . 
. · · on Appropriations� analysis of Assem. B ilL No. 2650 (2009-20 I 0 Reg. Ses�.) as 

. amended Apr. l 5, 2010, RJN, Ex. F.) This intent was subsequently 
. incorporated into two savings clauses, Subdivisions (f) imd (g) of pr�posed 

· • · Sectionll362:768, which remained in A.B. 2650 as adopted. These provisions . . . . . 
�ffectiv�lyJavor restrictive local regulations, by allowing iocal governments ".to · 
�onstruct a more restrictive ordinance" at any time, but "set[ting] a January I ,  . t(n 1 · 4eadlirie for adopting anY local ordinllllce that is less r�strictive tha:n AB . . . . 

·
· 
2650." (�en. Lac. Gov. Comm, analysis �fAssem. Bill. No. 2650 (2009-2010 · .. · .. ·. 
R�g. Sess.) as amended Jim. 1 0, 2010, R.i"N, Ex: G.j 

Thi� limited preemption of local regulatory authority was the subject of .
. 

intensive debate, Subsequent committee. reports provided detailed discussions 
· of the loca Lpolice power, and repeatedly.questioned whether any state 
. 

iriterf�ren�e with that plenary authority in this area was warranted: (lbld.; Sen. 
Pub. Saf. Comm., analysis of Assem. Bill. No. 2650 (2009-2010 Reg. Sess.) as 
amended Jun. IO, 20lo, RJN, Ex. H.) Notably, at iio time during the Legislative 

· .. · process Vl'as it ever suggested - by any pllrticipa!)t - that th� existing provisions 
. 

of theMMPA preempt local authority to regulate marijuan��related land uses. 
Quite th� contrary, the legislative committee reports repea�edly stressed the . 

breadth off11e local police power in this area and the desirability of minimizing 
. 
state int��ference. (See, e.g., RJN, Ex. ti) 

. 
Perhaps more importantly, the Legislature acted on this understanding, 

c�efulJy crafting the provisions of A.B. 26soto pr�serve local authority to 
· •. construc(more restrictive ordinances. These efforts would; of comse, have • 

l:)eeri pointless --' anc! the savings clauses surplusage - if, as suggested by 
appeliilllts, the MMPA already preempted all morerestrictive local �egulations . 
upon. m�ij�ana-related land uses. The L�gislatme dearly vie�ed A.B. 2650 a.s 

� 31 -
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its hrst tentattvc;: foray mto the regulabon of mahJuana as a land use, which is 
. . utterly inconsjstent with appellants' assertions that the MMP A broadly . . . . · . · . ·  . . 

· · • preempts local efforts to regulate such uses. The Legislature's careful 

. preservation oflocal authority in thjs atea, made irt full awareness of existing 
.· 

. 
local regulatory practices - and of the Naz.tlls and Kruse decisions upholding 

. these practices - holSters Kruse;s conclusion that no such preemptfon exists. · 
. 

. 
(Milpitas UnifiedSchoolDist. v. Workei-s ' Comp. Appeals Bd. (2010) 1 87 

. .  Cal.App.4th 808; S27; Board ofTr�terzs a/California State University v . 
. 
. Public �mplo)ltnent RelationsBd. (:2007) 1 55 Ca.l.App.4th 866,. 877-878.) 

A.B. 2650's legislative history also te��hesa more subtle lesson. As . 
· 
.
. 

• Ross v. RagjngJVtl-e Telecommunicatiohs, inc,; supra, 42 Cal. 4th at p. 93 1 
noted in �n anai()gous context, ''given the controversy that would inevitably 

.. . have attended" � proposal to restrict local authorityovermarijuana-related land . · 
uses, ''we do not believe that [the MMP A] (jan n:asonably-be understood as 

. . . . adopting such a requirement silently and without debate."12 The debate over. . 
· .. A.B. 2650 proyes the truth of this observation� Uniike the original MMP A, 

••· A.B. 2650 a�tually did address local land use authority, and was consequently
·
. 

subjectto inten�ive scrutinyc This led to deliberate tallorl�g of A.B. 2650's · .· 
· savings clillls�s toachieve precisely the limited �ffect that the Legislature 
. 

desired .. Q�� CaD SCaJ:Cely imagine a clearer C()Iitrast with the legislative 

proceedirigs leading Up to adoption <>fthe or'igihalMMPA, which did not even • 

mention either land use or the local police power. . . · . . . . . .  . . . . 

. 
1 2 As th� Suprelll� Court has said in otber, si:ilar contexts, "the drafters of > ·. legislation do not, one might say, hlde elephantS in moUse.holes." (California . . 

. . . .·. • Redevelopment Assn. v. Matosimtoi(20l1 )  s.j Cal. 4th 231 , 260-2.6 1 ;  Jones v .. · 
·· · · Lodge at Torrey Pines Partnership (20.08) 42 CaL 4th 11 58, 1 17 L) 

. 
"32 � ···.• .. · · 
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· ABHOO �1d Not L1mn Local Control Over Medical .  
· · · Marijuana Dispensaries AndSi'rengthened The MMI'A's 

Anti"i'reemption Provision 

The Le�lslature ilgain revisited the MMP A vvith Assembly Billl300 
(Stats, 201 1 , ch. 1 96; her�inafter "A:B. 130Q';), which followed the Court o:( 

. 

Appeal decision in HilL Ratherthari limit the holdings in Naulls, Kruse, and . 
· Hill, AB 1 300 acknQwledged those decisions and strengthened the MMPA's 

. 

anti-pr�emption pr�vision(§1 1 362.83), to read: 
. . . ·· Nothingin thls aiticle shalt prevent a city or.other local governing body .· 

from adopting and enfbrdn� any ofthefollowing: 
(a) .· . .. ·Adopting local ordinanc�s thatre�late the location, 
operation, or establishment ofatnedi¢almarijuana coopenitive or · .· 

c(lllective. · 
(b) · · The .civil and ciiminal enforcement of local ordinances 
descriped in subdivision (a). · 
(c) · .·. Enacting other Jaws consistent with this article. 

. - . . The motivation behind the bill, arid its intended effect, were forcefully 
stated .early in the legislative pr{Jceedings: 

Under article XI; sectioli7 ofthe California Constitution, 'A 
. 

. 
county or city �a� make and enforce \Vitliinjts Jiinits all local, · •. . 
police, �anit!UJ', �d o#ler ordinances a!id regllfations not in 

. .  conflict with getie�al laws. ; Yet s"ome:argue that the Proposition ·· • 
. 

215  of1996 an� t.he MMP constitute the�aranieters of medical . . · 
. marijuana cooper�tive or cbJlective regtilatiOil �d, therefore, .. .  · 
. preclude local gov�l'Ilmimts from enforcing any additional 
requirenients. Iti the wake �fkey coUrt cases �n point, this bill .. ··

. 

· ·. · • ·•·· clarifies stat� laW so that coirununitles in.ay adopt ordinances and ·
. 

·. enforce therir without the instability �d. �xpense of lawsuits 
. challenging legalissuesth.athave alre�dy b�e11 resolved. This . ·· · 

. .... : . 

. .

. · IRV #4842�i683-713S vZ > . . 33.· . .  · - - . 
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proviSIOn of the bill Is wntten to be consistent with ollr srate .· 

constitution and three appellate court decisions: { 1 )  City of 

Claremont v. Darrell Kruse, which found tha:t there is nothing in .·• ·. the text or history of Proposition 215 suggesting that the voters • 

.
intendt:d to mandate municipalities io allow medic�! marijuana . 

. . . . 
• dispensaries to operate Within their jurisdiction�, or- to alter the ·. · 

. . . · fact that land use has historically been a furi�tion oflocill 

. government UI1der their grant of police power: (2) City ofCorona 

v, Ronald Naulls, which found that a dispensary�� failure to • . .  

. . coinply with the city's pmcedural r�quiremetits before opening · 
. 

. ·.· . and operating a medical marijuana dispens� could be prosecuted 

. 
asa nuisance. (3) CounfjlojLos Angeles v. Martin Hill, which · .. . 

. •  ··· found the MMP does·not confer on qualified patierits and thelr .. . . · 

.. careg.ivers the unfettere.d right to cultivate or dispense marijuana . 
anywhere they choose, and that dispensaries are. notsimilarly 
situated to phapnacies and, therefore, do notne�d to be treat�d 

. · equally under local zoning laws. (Assem. Pub. Saf.Comm., . . . 
revised analysis of Assem. Bill. No. 1300 (iOJQ-;20llReg. S�ss�) 
a8 amended Mar; 3 1 ,  201 1, RJN; Ex. I.) 

. . . . . . 

·. .  The understanding that kB. 1300 would affirm the reasoning ai1d results . •. . .. • · • 
of Kr�JSe and Hill was commonly shared throughout th� legislative pmcess. 
This intention was rei�erated in Background Information F6nns submitted to the .•. · .. . 
Assenlbly Health Colllrriittee (R.J'N, Ex. ])and the Sen�te C�mmittee :or1 Public 
Safety (RJN, Ex. K). Further, th� Senate Public Safety C�m�ittee analysis 
(RJN, Ex, t}. contains a lengthy discussiori of the factS; reas�i:ling, ·and holding· 

.
. . • 

ofKruse, concluding that "[a]rgUilbly, [A-B. 1 300}sirriply r�stateslong� . 
standing hiw on the power of locil1 entities to adopt ordinances that protect 
public safety, health and welfare/' (RJN, Exs. I, M.) . . . · 

lltV.Ii4B4�-l683-7135.  v2 . 0: 34 -
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(he JUdiCial presumphon tliat the Legislature was aware of Kruse lind 
ilill and approved those decisions (Nelson v. Person Ford Co., supra, 186 
Cai.App.4th at p. 1008.) is no longer mer�ly a presumption. A.B. 1300 and its 

.. . · . . hist�ry mal<e it perf�ctly apparent that Kruse and Hill actually got it right - and 
that the MMPA does not, and never did, prevent local governments from 
regulating marijuana-related land uses to the sanie extent as any other non- • . · •· 

.• · ctimin�l activity odand use: 

. 6. · Appellants' Interpretation of A.B. 2650 and A.i3. 1300 Is 
· · Incorrect 

. . 
. . . . 

. · In interpreting the plain language ofA.B; 2650 and A.B. 13�0, 
. . app�llah� yet agaiii try to manufacture al11biguitywhere none exis�. (AOB 1 j_ 
21 .) Appellant; argue that the absence of any express authorization for local 
prohibitions and the Legislature's use ofthe words "regulate" and "restrict" 
instead o(''prohibit'' and "ban" meant that the Legislature did not intend to 
allow per se prohibitions of medical marijuana dispensaries. Appellants' 
argument misses the point. 

To begin with, there was no need for. an express authorization .of a local 
zonin& prohibition. In the absence of ai1Y state law preemption, as set forth in 

.·. kritse �dHill, a local government can e)(ercise its complete constittltional 
. zoriing authority to prohibit any land use, including medi�al marijuana 
. dispensaries. In general, the power to regulate or restrictinclude� the power to 
prohibri;(Le)IVa v. Superior Court (198S) 1 64 Cal.App.3d 462, 4?3 .) There are 

. many examples of land uses or activitiesthat, although lawful in geiieral, .are .· 
. subject to muniCipal prohibition. (See, e,g., Wai�Mart StOres, Inc. v: City of . •  · 

.
. Turlock (2Q06)138 Cai.App.4th 273,299"�03 [upholding �oning prohibition of 
discount �uperstores]; Nordyke v. King (2002) 27 CaL4th 875, 8�3-884 [holding 

•.• that st�telaw does not require cities to alli>w gun.shows evert thougl) state lliw 
. ·.• ��em�ts such sho�� from crh:ninal sarict1ons]; P�rsonal Watercraft Coalition v. . > •···· . ·  .. .

.. . 
·. · ·

· . .
. . · ·•.· . •. . · · · 

. 
· ;�v �4842-I6s3-713s v2 . .• ·. �35 -



( 

c 

c 

c 

c 

C\ ' 

G 

I 
0 

---------- --- -- --- --- --- _-c-:
·
=-.---

·.·. Boardo}Supervzsors (2002) IOU Cai.App.4rtJ. 129, !50 [upholding local ban on 

personal watercraft].) 
·. There is nothing to suggest that the result should be any different with 

medical rnariju�na. Section 1136:2:.768{0 states that local governments may 
· .. . . .• .  "further restrict the location or establishmelltof a medical marijuana . . .  

. · . disp�nsary." Siinilarly, section
.
l l362.83 as �mended in A.B. 1300 provides 

. ·.· • • that local government may adopt ordinances that "regulate" the location, 

operation, itnd establishment of medical marijuana dispensaries. In drafting 
. 

. . these provisions, the Legislature d\d not estabilsh an outer limit on permissible .. 

local regula:d()ns; Rather, the Leglsiattire drafted them broadly in such a way 
. · that recog;izes local gove111ment's tr�dlti()ll�I constitutional zoning authority, 

· . . · whichinclude� the power to prohibit certain land use activities in the interests 
. . ·. · · . . · of public welfare and safety. There is no language in A.B. 2650 or A.B. l 30() 

that would indicate.a legislative intent to limit local government's constitutional . 

police power. · b:t contrast to the carefully"crafted, narrO\vly-drawn criminal 

immunities set forth in the original MMP A, the Legislature drafted these . 

subsequent am�ndments regarding local zoning authority with broad, open- ·. 
ended terminol()gy and in a manner. that is entirely consistent with the 

constitution� l
tradition of local control over land use. ·. 

furtherm�r�, both A.B. 2650 and A�B; BOO recognize local authority to • 
• · ·.· · regul&te ()rTestriet the "establishment" of medical marijuana dispensaries. ±he 

.

· 

word "establishment" includes the act of bringing s�mething "into existence;'; 

(Web�ter;s Nevi' CollegiateOict. (1981) p.3$s.) The ability to regulate or 
. • ·. restrict the establishment of a medical ll1arij�ana dispensary would, therefore; .· . . 

·
.

. include the ability tO regulatew restrict whether that dispensary exists in the . 
. first place. Iildeed, theinclusion of the word ''establlslunent" would be . 

supe�fluous ifitdid not m�an that counties �d cities could ban medical 

marijuana disp{msaries in the first ill�taric�. KB. 2650 expressly authorizes .· .. ··. . 
local la�s that further restrict the "location or esiablish111ent" ofa medical

. 

. . . · .· . �36 > . 
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rrtariJUana facility. (Emphasis added.) A.B. 1300 permits local ordinances that 
"regulate the location, operatio�, or establishin.ent of a medical marijuana 
cooperative or colleetiy�:" (Emphasis added.) The use of the words "location;' 

. . . 

and "operation'' already encompass basic time, place, and mannerliillitatitirt�. ·.· 
The word "establishment" woulci be mere stirpiusage if it did not permit 
counties and cities to coiltrol \\'hether dispensa.ries were allowed in the first. 
piace. 

. . . 
D.. Appellant's Argument ThatState Law Preempts Local 

ZoniD!(Prohibitions Wouid Have Disastrous Public Policy 
. · ResultS. · ··.·• Appeilants'

. 
pr��mption argument fails in light of the phiin language of .

. 

the CUA and MMPA. .As note<;l.above, thidinmuriities provided in the CUA · · 
arid MMP A are very specific Md limited to state c�lininal sanctions only. There .· 
is·no Clear indication of preemptive intent in tlle CUA arid MW' A, or their 
respective legislative histories; with regard to J!)cal zoning ordinance� . In 
addition, appellants' preempti�n �gumenHaiis because it would lead to absurd . 

. - . . . 

results that would ha�e disastrous public policy consequences . 
. In interpreting a statute, courts "begin with the words of a statute and 

g;ive these w6rds their qrcllnary meaning. ,; (1fo�cfj.�i Celanese Corp. � . . · 
Fra�chise Tax Bd. (ZOOl)ZS Ca1.4th 508, SJ9.) ''if the statutory language is 
dear and umunbiguous, th�n \Ve rieed go nv further.;, ( Ibid.) A court wil) 
consider ·�extrinsiC aids" Iii iilterpteting a statute onlY if there is more than qne< · 
reasomible c6nstiuctio�. (Peopl� v, Woodhe�c!.(l987) 43 CaL3d 1002, 1008.) .·· . 
Using these extrinsic aids, we ''seiect the construction that comports most 
Closely �ith the apparent intent of the Legislature, 'With a view to promoting 
rather than defeating tlie �eneral �urpose Qf the st�iute, and avoid an

. 

interpretation th�tw6uld lead to �bsurd cons��uences." (feople v. Jenki!Js .· · 
. 

(1�9�) 10 C�l.4fu 2J4, 246;) •· 

- 37 - . t· . . . 
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· . · Here, the langi.lage of the CUA and MIVII'A is dear :md uuaiubiguous 

that there is no preemption of local zoni�g ordinances and that local · 
.

. . . 

governments retain their constit\ltional police power to det�rmine whether or 
no� to allow marijuana distribution facilities . In any event; appellants' contraiy .

. 

•
·

·
. 

interpretation must fail because it would lead to lUl absurd result for lo�al 
!wvernments. Uridei: appellants' interpretation, loci}! governments can regulate . 
or restrict the establishment ofmedica1 marijuana dispensaries, bufthey cannot · ·· · · . 
prohibit such activities per se, · 

That interpretation, however, cr�ates the odd 
proposition that, despite the absence of any express statutory language, the 
MMP A compels every county an d eity in California; regan:Uess ohi?:e and 
character, to allow a land use tllat is ilteg�l under. federal la'rV, In appellants' · 

· 

vie\V, even small residential communities, including purely residentia] cities, . 
would have to enact laws accommodating medicahnarljllana dispensaries. For .

·

· ·

. 

goqd reason; Kruse reached the exact opposite conclusion: ''[n}either the CUA 
nor the MMP A compels the establishment of local reglllatlons to accommodate .

· • 
· 

medical marijuana dispensaries.
;, (City ofClaremont �- l(r�e; su;ra, 177 

Cal.App.4th at p. 1 176.) · 

Appellants' argument Would make medical rnarijti�a distribution unique 
amo�g all land uses i� the s�ate/ Local governments would haye to . 

accommodate medic�lmarijuana dispensaries despite the fact that dispensing·
· • .

.. 
· 

.

. 

mediCal marijuana is HlegaL AS noted above, cotnis have retiogn�ed the 
. . . 

. . 

-

. 

' 
. . . . 

. 
. 

. . 
. 

)liliq�e natur� of medical marijuana distribution and its potentiluly dangerous · • .. . 

secondary effects oti. a com�uriity. ($ee, County ofL;s Aiigeles v:H,ilt, supra, 
.
1 92  Cal.App.4th at p. 871 [ obseri,.lng that medicalmariju!lria dispensaries and .

·

·

•
·
· 

phanriacies are not similarly siti)�ted for jmblic health ai;.d safety purposes] .) Iri .
· .. 

Hill, fu.e Court of Appeal accepted evidence ''that the presence oflarge amounts . •.. ··

. 

of cash and marijuan� make MMD's; their employees and q\llilified patients 
'thetitrget ofa dispr0portiona1:e,amount 6f violent crime� Including robberie{ • · 

and burglarl�;s." (Ibid.) The Hill Court further noted that rnedical rnarljuana . . 

. . 
. 

iRV #4842,1683•713S v2 . . - 38 -
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d1spensar1es created nst<s of illegal resale of marijuana and affected the quality 
· ()flife ()ithe surrounding neighborhood by attracting loitering and marijuana . 
smoking: (Id- at pp. 871 -872.) The Auburn City Council made similar finding 
about the negative secondary effects ofmedicaimarijuaria dispen�aries when. it 
adopted its zoning prohibition.. (MJN, Ex. A at pp. 1 ,  6-8, 1 1 - 12, 20-2 1 .) .Even 
appellants acknowledged the inherent dangers iri operating a medical marijuana 

. dispens(lty by covering their storefront window& with black paper and installing 
· · . . extraordinary security measures such as outdoor security cameras. (CT 138; . 
· · 1 72.) Pespite these security issues, appellants ask this Court to ho'ld thatall 

coimties and cities must allow medical marijuana dispensaries . . . 
. ·
.· We are not aware of any other illegal activity that enjoys such protected 

. . status . . ·Indeed, appellants' argument would necessarily elevate medical 
· · · marijuana distrib.ution above countless other legal activities, for which counties 

and cities retain their constitutional police power to prohibit in the Interest of 
public welfare and safety. It is not s.urprising, therefore, that the Legislature 
draftedthe MMPA's immunities in narrow terms and did not liinitlocal zoriirtg 
authority .. 

·. AJ:)pellartts; argume�t also is suspect because it leaves sigfiificimt · 

.·· . question� unanswered. Where would the boundary be between a, permissible 
. . medical �arijuanaregulation and impenni�sible ban? Must local governments 
.

. · ailow "reaso�able" opportunities for ll)ediCal marijuana dispensaries to operate? 
Wouldcounties and cities have to treatmedical marijuana dispens�ies in the 

.·. saineJTIIUl�er as adult businesses? NeitnertheCUA, the MMPA, nor appelhints 
p�ovide imy guidance on these issues, .·Appellants' argument that :co'until'!s and

. 

• cities lack tile basic police power to prohibita l�d use thatmay hot be 
approprilite J� aparticular community would create a void in the law, whiCh 

. •. .  · . would likely lead to further. litigation.for counties and cities that�an.ill afford it. . . .  . . · . . . . . . . . . 
· .•·.·. J1iriall)', .the notion that the Legislature has impliCitly required every : ·•·· . 

• . •.. �ounty llUd city in the State to allow Ill�dical marijuana dispensaries is even ..
. 

. . . . 
·

.·
· . .  · .· .· · · .•.... . · ·

• ··· ·  · 

.. . · ... . . 
•

. ··
.
· . •. .• ·

.
·· 

. 
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more outrageous m hght of the federal· government's recent crackdown against 
medical rnarijuana dispensaries. On October?, 201 1 , the four United States 
Atto�eys in California announced a coordimited enforcement strategy 
"targeii�g the jllegal operatiorts .ofthe �ommercial•mai'ijuana industry." (RJN; 
Ex, N;) The new enforcement strategy irlcluded both criminal prosecutions . 

ag�lnst marijuan!rdistributors
. 
and civil forfeiture actions against property . . - - . . . ·- . . . . . . . . . 

owners and \.vas designed to· "address a maJ'ijuana industry in California that has 
swelled to inch.ide numerous drug�ttaffi�king enterprises that operate 
cominercial gr�w operations, intricate distribution systems and hundreds �f 
marijuana st<ires across the state - evert tlloughthe federal Controlled . . 
Substances Actprohibits .the sale and distrilmtion of marijuana." (RJN, Ex. N.) 
Feder�! prosecutors in other .States are also taking an aggressive approach .

. ··
. 

toward medi�al marijuana operators, even when those operators comply with . 
siateJaws; (RJN, Exs. 0, P, Q.) There is uncertainty about whether such ·.· .· ·  
enforcement efforts would �lso target local officials involved in issuing pc;:rmits 

. . 
for mediCal marijuana dispensaries, but fede�ai prosecutors have raised the 
possibility of local officials' criminal liability. On April 14, 201 1,  the United 
States Attorneys in the State of Washington sent a letter to the Governor of 
Washingto� stating that "state employec;:s who conducted activities mandated by 
the Washl�;�gton legislati�e proposal [whi�h Would establish a licensing sCheme 
for marijuan� growers and dispensari�s] �o\!ldn�t be.immlln.e from liability . . 
unde� the CSA." (RJN, Ex. 0.) In the fa�e of such an aggressive and · .

. · . · .. · . . 
un�bi�Dus enforcement effort, the argu�6nr tbat local governments mu�t . 

accollim(,ld�te and allow medical marijuan� dispensaries represents the hei�t of 
absurdity . 
IV. . . CONCLUSION 

. . . ltis viial for local govetnments to pave control within theirjurisdicti<ms 
over the �se of larJd to distribute medicat iliarijmma _;an illegal controlled · ··

·
·. 

substance; L<Jcal officials ar� in the besfposition to evaluate their commu�ities' 
. . . . · - . . 

. . . -� ·. 
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· needs and ability to accommodate a land use .that presents unique law 

. . enforce!l1ent and public safety concerns. Appellants' argument that local 

governments cannot prohibit medical marijuana dispensaries would undermine 
. .

. the longstanding. arrd deeply-rooted tradition of locai control over land use 

. .  · dedsio�s. TheLeag\le !ffid CSAC, therefore, respectfully request that this 

. •.
.
. Court affirm the tri!il court's decision to enjoin appellants ' marijuana 

distribution activiti6s, which violated the City of Auburn's carefully-considered - . . . · .. zoriirig regulations . . . 

. . · · Dated: June .J5L,2012 

. . . . . . : . . . . . 
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th<:remr fully prepaid, placed for collection and mailing on this date in the l)nited 
States mail at Riverside, Ciilifoinia. [CCP § 1 012; lOB; 1013a] · · 

BY OVERNIGHT COURIER, I caused the above.refurenced documeirt(s) to be 
. 

deposited in a box or other facility regularly maintained by the overiiight courier, 
. 

·_. 

otl delivered the abovecreferenced doc1iment(s) to an overnight courier service, 
for delivery to the above addressee(s); [CCP § 1013] · · · · · · 

. BY � ACSIMILE. The facsitnlle qansmission of the f�reg()ing d()cume�t �as 
reported as complete and without error. - A copy of the transmission report as 
iS,Sued by the transmission facsimile machine is atta�;hed pursuant to Qiilifornia 
Rules of Court, Rule 2. 306(h )( 4 ). [CRC 2 .306( a )(b)( d)(f){g)(h)J · ·__ - · _ 

. IJY EMAIL. I caused the d<lcwhent (Without encl!lsures) desctlbed ahove, to be . · . . . 
s_ent via email in PDF format to the above� referenced person(s). at the.email _ a:d4resses listed. [Piir8uant to �-10 Agreement between �o11nset:,.. ele"¢troliic _ 

· _service pursuant to Rule 2.260; CRC) -- . · 
- · . - ·• · . · -•. -· -.-. _.· .· . > . . • ._._ · 

BYl'ERSONAL SERVICE� Lcaused such envelope to be delivered by hand to · · · -··. 

the �bove-referenced person(s) at the above addres*)· [CC}> § l Oll] 

Executed June.19, 2012, Irvine, Ciilifo�ia. 
· (State) ·_· I declare under pemilty of perjury Wider tlle la\Vs <lf the S�te of 

Ciilifomia th11t llie ab� is true an corre t. . ·· · ·- · · · · . . 
· ·. 

. 
· -
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---- ------ -- - - ----;-.--------- --

_ . SERVICE LIST _ _ . _ _ _ _ 

Ciiy of Auburn v. -Sierra Patient and Caregiver EXchange, lite., et aL 
Court ofAppeal,Third Appellate District Case NQ. C069622 

[Superior Court Case No; s-CV�i9599] -

• Via Overnight Mail 
· Court of Appeal for the _State of 

. . · California · . . · . . 
· · . · . · Tilird Appellate District · . 

621 Capitol Mlill, J Oth Floor 
·. Sacramento, CA 95814"4719  . 

. . · · _•. TEL . :  (916) 654-0209 
. .. . . 

· 
·_ Via u.s. Mail 
•·· Michael G. Colantuono . . 

. Aubu'rn City Atterney 
_• _ _  · D�vid). Ruderman · .· . · • 
. Auburn Assistant City Attorney . COLANTUONO & LEVIN, PC 

i 1364 Pleasant Valley Road · 
.. Penn Valley, CA 95946�9000 

Att�rneys for Respondent · 
.CITY OF AUBURN . 

TEL . : (530} 432-7357 
FAX : (530)432�73.56 

--- - ----- -

_ . _· Via u.s. Mail . . . _ _ . · · DavidJ(erineth Brock, Esq. · 
Attorney. for DefeJidimts and . .· . ·_ · · 
Appellants SIERRAPATIENT ·. -·_ . 

· •· . BROCK LAWGROUP, APC 
. 

· 980 9th Street, H)1h Floor · 
· · · · ·• - Sacramento, CA 95814 

. ·_ · . . 

. : : . -. 
. -. •  •_ Via U.S. Mail .. . _ . _ . . _ .  . 

· Placer County Superior-Court · 
·· ·. Bill Santucci Justice Center 

P.O. Box 6 1 9072 
· 

· · Roseville, CA 95661-9072 •
· 

· 

· · .. .  Via u�s. Mail 
· Supreme Court of Califorrull 

350 McAllister Street . . ·· . 
· · · . sl!Ii Ftancisco, CA 941 02�7303 

AND CAREGivER 
. 

EXCHANGE INC .· ·  · · - .  ' 

·
. 

. . . 
. · . .. l"EL : {916}449�9535 

FAX :_ (916) 813�8439 . . . - . . · . . . . . . 

Hon. Judg� Colleen Nichols .
. ·_

· -. 


