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because it facilitates the development of a complete record that draws on 
administrative expertise and promotes judicial efficiency. It can serve as a 
preliminary administrative sifting process, unearthing the relevant evidence and 
providing a record which the court may review. 

(Citizens for Open Government v. City of Lodi (2006) 144 Cal.App.4th 865, 874-875 ("Lodi''), 
citations omitted [quasi-judicial decisions on EIR and use permit].) 

The Opinion finds the protest hearing required by article XIII D, section 6 to be 
"inadequate" to require exhaustion, citing only cases involving exhaustion of quasi
judicial remedies. (Slip Op. p. 3, 11-13.) 

b. Proposition 218's Hearing Requirements Are Worthy of Exhaustion 

Article XIII D, section 6 mandates an expensive and time-consuming legislative 
process for new or increased property related fees, requiring: 
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• retention of legal and financial advisors, including rate consultants and cost
of-service experts to provide the record justification for rates required by 
article XIII D, section 6, subdivision (b)(S) [agency bears burden of proof on 
fees]; 

• development of fees to fairly apportion the revenue requirement according to 
service characteristics reasonably attributable to classes of users to satisfy the 
mandate of article XIII D, section 6, subdivision (b )(3) [rates must be 
proportional to cost to serve each parcel]; 

• preparing and mailing detailed notices to property owners as required by 
article XIII D, section 6, subdivision (a)(1); 

• conducting a majority protest hearing on 45 day's mailed notice to all affected 
customers pursuant to article XIII D, section 6, subdivision (a)(2); 

• responding to public comments as required by article XIII D, section 6, 
subdivision (a)(2) ["At the public hearing, the agency shall consider all 
protests against the proposed fee or charge."]; 

• abandoning the proposed new or increased fee when a majority protest is 
lodged, as article XIII D, section 6, subdivision (a)(2) requires. 
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This legislative process fosters informed decision-making by ensuring governing 
bodies have adequate information upon which to base rate-making decisions. It forces 
decision-makers to create a record, review the whole of that record, respond to 
residents' concerns, and apply agency expertise. The exhaustion doctrine contributes to 
this objective by requiring customers seeking to hold the government accountable for its 
actions to participate in the decision-making process and marshal their claims and 
evidence, and by allowing government opportunity to consider those claims and 
evidence, to develop any necessary complementary evidence, and to make an adequate 
record to facilitate efficient judicial review. Only then may a claimant sue. 

c. The Opinion Muddles the Law in Three Respects 

First, the Opinion truncates the function of the majority protest hearing required 
by Article XIII D, section 6, subdivision (a): 

the administrative remedy in subdivision (a)(2) of section 6 is limited to a 
protest over the imposition of, or increase in, rates for water and 
wastewater service fees, as opposed to protests over whether District 
complied with the substantive requirements of subdivision (b) of this 
section .... 

(Slip Op. p. 16.) 

This seems implausible. Voters imposed detailed notice and hearing 
requirements in section 6, subdivision (a) and detailed substantive requirements in 
subdivision (b) and plainly intended the two to inform one another. (Cf. Richmond v. 
Shasta Community Services Dist. (2004) 32 Cal. 4th 409 [water connection fee not subject to 
art. XIII D because notice required by§ (6), subd. (a)(1) not practicable].) Subdivision 
(a)(1) requires notice of "the basis upon which the amount of the proposed fee or charge 
was calculated" and "the reason for the fee or charge." Subdivision (a)(2) requires "the 
agency shall consider all protests against the proposed fee or charge." (Emphasis 
added.) Subdivision (b) provides substantive rules regarding the "calculation" of 
property related fee and the "reasons" for which they may be imposed: They may not 
exceed the cost of service ((b)(1)), be used for other purposes ((b)(2)), charge more than 
the proportionate cost to serve any parcel ((b)(3)), charge for a service to be provided in 
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the future ((b)(4)) or charge for a service provided to society generally, not just to 
property owners ((b)(5)). The two subdivisions are of a piece and plainly intended to be 
enforced together. The Opinion's conclusion that the majority protest hearing of 
subdivision (a) provides no forum to argue compliance with the substantive rate
making rules of subdivision (b) simply fails to persuade. 

Second, the Opinion suggests Plantier need not participate in the majority 
protest hearing because he was unlikely to achieve a majority protest: 

[I]t seems implausible plaintiffs would ever have been able to secure 
written opposition by a "majority" of parcel owners in order to trigger the 
primary administrative remedy in subdivision (a)(2) of section 6. ['][] 
Without the administrative remedy that requires a "majority" of parcel 
owners to protest in writing to the proposed "fee or charge," a parcel 
owner is left solely with the right to "protest" the proposed "fee or 
charge." Although subdivision (a)(2) requires the agency to "consider all 
protests" at the public meeting, we conclude merely having an agency 
consider a protest-without more-is insufficient to create a mandatory 
exhaustion requirement. 

(Slip Op. at p. 19.) This confuses the meaningful ability to prevail which is a common 
characteristic of hearings on quasi-judicial matters with meaningful legislative 
procedures. 

Moreover, exhaustion is required whether or not the procedures in issue can 
afford complete relief. (Yamaha Motor Corp. v. Superior Ct. (1987) 195 Cal.App.3d 652, 657 
[quasi-judicial proceeding before New Motor Vehicle Board].) Exhaustion, particularly 
in legislative contexts, is not limited to those who might actually persuade decision
makers to their point of view. (Lodi, supra, 144 Cal.App.4th at pp. 874--875, citations 
omitted.) 

Third, the Opinion mistakenly demands the "comprehensive scheme" of dispute 
resolution procedures required in the quasi-judicial context to judicial review of 
legislation. Exhaustion is required in the legislative context not only because 
administrative procedures may resolve a dispute without judicial assistance, but also 

!83343.1 



Hon. Chief Justice Tani Cantil-Sakauye 
and Honorable Associate Justices 
August 17, 2017 
PageS 

because it facilitates judicial review for the same reasons Western States' litigation-on
the-record rule does - developing a record, allowing the agency to review that record 
in light of its expertise, discouraging sand-bagging, etc. 

Exhaustion has often been required before judicial review of legislative acts. 
(E.g., People ex rei. Lockyer v. Sun Pacific Farming Co. (2000) 77 Cal.App.4th 619, 641 
[unlawful delegation challenge to vector district rule-making]; Mountain View Chamber of 
Commerce v. City of Mountain View (1978) 77 Cal.App.3d 82, 93 [challenge to sign 
ordinance].) The Opinion here uses standards appropriate to quasi-judicial dispute 
resolution to prevent application of an exhaustion rule in legislative contexts. 
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These three errors warrant review or, at least, depublication. 

d. The Opinion Suggests Rate-Making is Not Legislative 

The Opinion states: 

None of the parties sufficiently briefed or considered the issue of whether 
the actions of the District "in imposing or increasing any fee or charge" 
under section 6 were "legislative" as opposed to "administrative" in 
nature. (See Howard v. County of San Diego (2010) 184 Cal.App.4th 1422, 
1431-1432 [noting "[l]egislative actions are political in nature, 'declar[ing] 
a public purpose and mak[ing] provisions for the ways and means of its 
accomplishment,' " in contrast to administrative actions that "apply law 
that already exists to determine 'specific rights based upon specific facts 
ascertained from evidence adduced at a hearing,' " and further noting 
that, because an amendment of a general plan is deemed a legislative 
action, plaintiffs were not required to seek an amendment to the general 
plan to adequately exhaust their administrative remedies].) Nor was 
counsel at oral argument able to respond meaningfully to this issue on 
questioning by the panel. In any event, because we conclude the 
administrative remedies in section 6 are inadequate, we need not decide 
whether the District's actions were legislative, as opposed to 
administrative, in nature. 
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(Slip Op. at p. 11, fn. 7.) This footnote is a shipwreck on the waters of the law likely to 
do harm. It alone warrants review or depublication. 

It is wrong in several respects. First, if briefing and argument did not address the 
issue, rehearing was appropriate. (Gov. Code, § 68081.) Second, the law is plain that 
rate-making is legislative in character, as detailed above. Third, because the adequacy of 
administrative procedures cannot be judged in the legislative context by rules fashioned 
for the quasi-judicial action, it was necessary for the Opinion to resolve the issue. 
Indeed, its failure to do so is the essential error of the Opinion - by applying 
exhaustion standards fashioned for adjudication to find legislative procedures 
insufficient, the Opinion eliminates the benefits of the exhaustion rule in legislative 
contexts. 

e. The Opinion Conflicts With Wallick's Ranch 

Wallich's Ranch Co. v. Kern County Pest Control District (2001) 87 Cal.App.4th 878 
required exhaustion of administrative remedies in a Proposition 218 challenge to a 
property related fee to fund citrus vector abatement. Wallich's Ranch Company 
challenged an annual assessment on its citrus groves imposed under the Citrus Pest 
District Control Law (Food & Agric. Code§§ 5401 et seq.) ("Pest Control Law"). Noting 
that the assessment was statutorily required to be based on the district's annual budget, 
which was, in tum, subject to notice and hearing, Wallich's Ranch concluded: 
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Thus, the appropriate procedure to oppose the assessment is to challenge 
the district budget, at which time the district has an opportunity to 
address the perceived problems and formulate a resolution. Here, the 
District was denied any opportunity to address the merits of Wallich's 
Ranch's claims. We reject the contention of Wallich's Ranch that exhaustion 
of administrative remedies was not required because the complaint 
related to constitutional arguments and protesting at the District's budget 
hearing would have been fruitless. (See Bockover v. Perko (1994) 28 
Cal.App.4th 479, 486 [34 Cal.Rptr.2d 423] [general rule of exhaustion 
forbids a judicial action when administrative remedies have not been 
exhausted, even as to constitutional challenges].) Under our reasoning 
in People ex rei. Lockyer v. Sun Pacific Farming Co., supra, 77 Cal.App.4th at 
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page 642, in order to challenge a citrus pest control assessment, one must 
first challenge the district's budget. 

(Id. at p. 885.) 

The Opinion's distinction of Wallich's Ranch (at pp. 23-25) is unpersuasive. First, 
the Opinion notes: "the trial court in Wallich's found the district in that case was exempt 
from article XIII D (as a result of section 5, subdivision (a), which subdivision is not at 
issue in the instant case)". (Slip Op. p. 23.) However, the Court of Appeal did not find in 
Wallich's Ranch that the assessment there was excluded from Proposition 218. 

Second, the Opinion cites Capistrano, noting it was decided "without discussing 
or analyzing whether the plaintiff exhausted its administrative remedy in subdivision 
(a) of section 6 by challenging the new water rates in writing beforehand and/or by 
appearing at the public hearing of the city." (Ibid.) This, however, is irrelevant. 
Capistrano is persuasive authority for the legal issue it addresses. It is no authority for 
those it does not. (E.g., Greenman v. Yuba Power Products, Inc. (1963) 59 Cal.2d 57, 61 
[cases are not authority for issues they do not consider].) 

Third, the Opinion reads Wallich's Ranch with such a hostile eye that it narrows it 
to its facts: "Unlike the pest control law [in Wallich's Ranch], section 6 does not require 
an agency such as District to hold an annual meeting". (Slip Op. p. 24.) "As such, if an 
agency such as District decided not to impose a new or increased fee or charge year 
over year, parcel owners like plaintiffs herein challenging the method used by an 
agency to determine such fees or charges would have no remedy, adequate or 
otherwise, under section 6 during such period." (Ibid.) Proposition 218 hearings must be 
repeated each time a rate is adopted or increased and may be avoided via an inflation 
adjustment provision for only five years. (Cal. Const., art. XIII D, section 6, subd. (a); 
Gov. Code, § 53756, subd. (a) [authorizing inflation adjust for up to five years].) The 
distinction between annual hearings and those which occur upon increases and not less 
than every five years is a legislative one - a line-drawing exercise. It is not of 
constitutional dimension. It proves no persuasive basis to distinguish Wallich's Ranch -
especially as both this case and Wallich's Ranch involve property related fees subject to 
the notice and hearing requirements of article XIII D, section 6. 
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Thus, the tension between the Opinion and Wallich's Ranch is plain. Courts, 
litigants and local governments are left to wonder what aspects of Wallich's Ranch's facts 
required exhaustion there and what aspects of the hearing requirements of article 
XIII D, section 6, subdivision (a) are insufficient to require it on the facts of this and 
other water, sewer and trash rate-making disputes. Those disputes are common, of 
course, as this Court's own docket makes clear. (E.g., City of San Buenaventura v. United 
Water Conservation District, Case No. S2260306 [Prop. 218 & 26 challenge to groundwater 
augmentation charges; to be argued Sept. 6, 2017]; Citizens for Fair REU Rates v. City of 
Redding, Case No. 224779 [Prop. 26 challenge to electric rates; fully briefed as of July 21, 
2015].) 

Ill. CONCLUSION 

If review is granted, Local Government Amici intend to seek leave to file an 
amicus curiae brief more fully arguing: 

• that the exhaustion doctrine applies to Proposition 218 challenges to 
property related fees; and, 

• the exhaustion of administrative remedies rule applies equally to quasi
judicial and legislative actions, although different procedures are worthy 
of exhaustion in each setting. 

This Court can resolve a split of authority, resolve important questions of law, 
and clarify vital principles of administrative law and public finance by granting review 
here. Accordingly, Local Government Amici urge this Court to do so. 
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