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August 30, 2017

VIA ELECcTRONIC FILING

Presiding Justice Vance W. Raye
Associate Justice Lowis Mauro
Associate Justice Andrea Lynn Hoch
Third Appellate District

914 Capitol Mall, 4th Floor
Sacramento, California 95814

Re:  Request for Publication of Appellate Opinion
Woodlake Neighbors Creating Transparency v. City of Sacramenio, ef al., Case
No, COTES73 (Opinion Filed August 11, 2017)

Dear Justices Raye, Mauro, and Hoch:

Pursuant to California Rules of Court 8.1105 and 8.1120, the League of California Cities
(“the League™) respectfully requesis that the Third Appellate District Court of Appeal publish its
opinion filed in the above-captioned action on August 11, 2017 (“Woodlake”). The unpublished
Woodlake opinion is one of the only opinions since the Supreme Count’s decision in Friends of
the College of San Mateo Gardens v. San Mateo County Community College District (2016) |
Cal 5th 937 (“San Mateo I"), to address the standard of review applied to subsequent review
under the California Environmental Qruality Act (“CEQA™). Pursuant to California Rules of
Court .1105(c)2) and (6), the Woodlake opinion should be published because it both applies
this standard to facts significantly different from those stated in published opinions and, thus,
makes a significant contribution to the resolution of a legal issue of continuing public interest,

STATEMENT OF INTEREST

The League of Califorma Cities 13 an association of 475 Califomnia cities dedicated to
protecting and restoring local control as a means both to provide for the public health, safety, and
welfare of their residents and to enhance the quality of life for all Californians. The League is
advised by its Legal Advocacy Committee, comprised of 24 city attomeys from all regions of the
State. The Committee monitors litigation of concemn to municipalities, and identifies those cases
that have statewide or nationwide significance. The Committee has identified this case as having
such significance, because the Appellate Count’s decision applied the substantial evidence
standard to determine whether to apply CEQA’s subsequent review provisions in a decision
where an approval pursuant to an addendum to a mitigated negative declaration (an “MND"™) was
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not vacated. Publishing this decision will allow the League's members 1o better assess the risk
of proceeding on a project originally approved under a negative declaration (an “ND™).

THE WO AKE OPINTION SHOULD BE PUBLISHED

The Weodlake opinion should be published at least because it applies an existing rule of
law to facts significantly different from those in published opinions and it addresses a legal issue
of continuing public interest,

A The Woodlake Opinion Applies Existing Law to a Set of Facts Significantly
Different from Those in Other Published Opinions.

Pursuant to California Rule of Court 8.1105{c){2), an appellate opinion should be
published if it “[a}pplies an existing rule of law to a set of facts significantly different from those
stated in published opinions.” The Woodlake opinion applies the California Supreme Court's
decision in San Mateo § regarding the application of the substantial evidence standard of review
to CEQA's subsequent review provisions, and thus recognizes that whether CEQA's subsequent
review provisions apply is a predominantly factual question for the agency to answer in the first
instance. (Weodlake Neighbors Creating Transparency v. City of Sacramento, No. CO7E973,
2017 WL 3446136, at *4 (Aug. 11, 2017).) Significantly, the Woodlake opinion applies San
Marteo I not only where the initial environmental document was an MND, but also where
Petitioner chose not 1o challenge and the count did not vacate the determination that the Hospital
Project would not result in any significant new environmental impacis. Accordingly, the
Woodiake opinion did not vacate the decision to proceed under an addendum to an MND and
would be the only published decision clearly illustrating the direction in San Mateo [ that
“negative declarations, no less than EIRs, are entitled to a presumption of finality once adopted.™
(San Maieo I, supra, 1 Cal.5th at p. 956; see id at 958 fn.6.)

The application of the substantial evidence standard articulated in San Mateo [ has been
applied by only two published appellate opinions, both of which applied the standard to facts
significantly different from those addressed in the Woodlake opinion. In The Commirtee jor Re-
Evaluation of the T-Line Loop v. San Francisco Municipal Transportation Agency (2016)

6 Cal. App.5th 1237, the First District applied San Matee / where the initial environmental
document was an EIR. In addition, on remand from San Mateo 1, the First District in Fidends of
the College of San Mateo Gardens v. San Mateo County Community College Districr (2017)

11 Cal.App.5th 596 (“San Mateo II7) applied San Mateo | where the initial environmental
document was an MND. San Mareo II, however, concluded that there was a fair argument that
the proposed changes to the project would result in a significant aesthetic impact and, therefore,
that the decision to proceed by adopting an addendum to the MND was improper. (San Mateo [T,
supra, 11 Cal. App.5th at p. 611.) Accordingly, no published appellate decision has applied San
Mateo I to a decision 1o proceed by adopting an addendum to an MND without finding that
decision improper. The set of facts in the Woodlake opinion differed significantly from those in
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these published opinions and more clearly illustrates the direction in San Mateo I that MNDs are
entitled to the same presumption of finality as EIRs.

B. The Woodlake Opinion Involves a Legal Issue of Continuing Public Interest.

Pursuant to California Rule of Court 8.1 105(c)({6), an appellate opinion should be
published if it “[ijnvolves a legal issue of continuing public interest.” The application of
CEQA's subsequent review provisions—and, thus, the finality to be accorded—to MNDs and
NDs has been a continual subject of public interest. This was an area of dispute before the
opinion in San Mateo I, which rejected the First District’s attempt to use a “new project” 1est 1o
determine when CEQA’s subsequent review provisions apply and reversed the First District’s
decision to apply CEQA’s initial review provision pursuant to that test. (San Mareo I, supra,
| Cal.5th at pp. 949-53.) And, as the Woodlake opinion demonstrates, this debate has not been
laid to rest. The application of CEQA’s subsequent review provisions to projects initially
approved pursuant to an MND will continue to be challenged. Petitioner in Woodfake did not
challenge whether the Hospital Project would not result in any significant new environmental
impacts from those previously analyzed, but instead argued that “use of an addendum was
improper because the proposed changes to the 2005 project are so substantial that the hospital
proposal must be treated as a new project under CEQA.™ ({ Woodlake Neighbors Creating
Transparency v. Cily of Sacramento, No. COTE973, 2017 WL 3446136, at *2 (Aug. 11, 2017).)
The Woodlake opinion’s apphication of CEQA's subsequent review provisions to a project
imitially approved pursuant to an MND thus involves a legal issue of continuing importance,

CONCLUSION
For the reasons specified above, the League of California Cities respectfully requests that

this Court publish its opinion in Weadlake Neighbors Creating Transparency v, City of
Sacramento, et al., Case No. C0OT78973 (Opinion Filed August 11, 2017).

Very truly yours
DOWNEY BRAND LLP
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