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Via Overnight Mail

Hon. Douglas P. Miller
‘Hon. Betty Ann Richli
.. Hon. Carol D. Codrington
- Justices of the Court of Appeal _
Fourth Appellate District, Division Two -
3389 Twelfth Street D
Riverside, CA 92501

Re: People of the State of Callfornla et al V. W/Idomar Patients Compassronate
Group, Inc. :
Case No. E052728
Supplemental Request for Publlcatlon

To the Honorable Justlces Miller, Rlchll and Codnngton

_ Pursuant to Callfornla Rules of Court, Rule 8. 1120(c) Respondent Crty of
- Wildomar and the League of California Cities (the: "League") respectfully request that
the opinion. |ssued by this court in the case referenced above (the "Opinion") be certified

B for publication in: the Official Reports. The League is-an association of California city
- -officials-who work together and combine their resources so-that they may mfluence
- policy decisions that affect cities, and as such, takes: partlcular interest inthe -

~ determination of all legal issues that affect publlc agencies. The League submltted an
'-Am/cus Bnef in: support of Respondent |n thrs case

The Crty and League believe that the Oplnlon meets the standards for publlcatlon
under California Rules of Court, Rule 8.1105(c). The Opinion addresses the. -
,permrssrble scope of local regulation of medical marijuana establishments, a legal issue
that has'a S|gn|f|cant impact on public agencies, .and therefore, is of continuing interest
to the. publrc generally (CRC Rule 8.1105(c)(6).)  In addition, the Opinion advances a
~new mterpretatlon and clarifies.the appllcatlon of two key provisions in the Medrcal '

- Ln the Request for Publlcatlon dated Aprll 9 2012 the underS|gned attorney d|d not state the League of
California Cities’ interest in publication as required by. Rule 8 1120(a)(2) Therefore | submrt thrs
_ .Supplemental Request for Publlcatron : o .
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‘Marijuana F’ro'gram Act (‘MIMP”)-and creates an apparent conflict in the law with the

. decision in City of Lake Forest v. Evergreen Hollstlc Collective (CaI App 4 Dist. ) 2012

;f_.WL 639462. (CRC Rule 8. 1105(c).)

- The Opinion analyzed:Health and Safety Code sections 11362 775 and
11362, 768, subdivisions'(f) and (g), and concluded that the MMP did not preempt:local

| ~ zoning prohibitions of medical marijuana establishments. With regard to section

11362.775, the Opinion. rejected the contention that this provision immunized medical

- marijuana dlspensarles from all nuisance abatement actions. The Oplnlon advanced a

_‘new interpretation and clarlflcatlon of the immunities-in. section 11362775 by-holding
~that it did not provide immunity from nuisance abatement actions brought to enforce
‘local zoning regulations. Rather, the Oplnlon held that the MMP’s immunity extended-
» only to lawful dispensaries and a dlspensary operating in violation of a local zoning
“ordinance is not lawful. If published, the Opinion would be the only current published
“opinion that advances this |nterpretat|on of sectlon 11362.775 in the context of a per se
: zonlng prohlbltlon :

, "The Oprnlon s new-interpretation and clarification of section 11362.775 creates a
‘conflict with the analysis in Evergreen. (CRC Rule 8.1105(c)(5).) Evergreen interpreted
the immunities set forth in section 11362.775 broadly and held that this section _
immunized medical marijuana establishments from both state criminal sanctions and

" civil nuisance abatement actions and thereby authorized the operatlon of dlspensarles

~ statewide: The Oplnlon s more ‘narrow interpretation of section: 11362.775 is consistent
- with the holdings in County of Los Angeles v. Hill (2011) 192 Cal.App.4th-861, and City
' of Claremont V. Kruse (2009) 177 Ca| App 4th 1153, but is in conflict W|th Evergreen

R The Oplmon also advanced anew mterpretatlon and cIar|f|cat|on of section.
- 11362 768, subdivisions (f) and (g).” Subdivision (f)of this section states: “Nothing in

 this section shall prohibit a city, county, ‘or city and county from adopting ordinances or

' r_fpoI|C|es that further restrict the location or establishment.of a medical m_aruuana
- cooperative, collective, dlspensary, operator, establishment, or provider.” “Subdivision

: (9) further states: “Nothing in this section shaII preempt local ordinances, adopted prior
- to January1 2011, that regulate the Iocatlon or establishment of a medical marijuana

-cooperative, collective, dlspensary operator establishment, or provrder Based on the

) _phrase “or establishment”.in each subdivision, the Opinion concluded that the

) Compassmnate Use Act (“CUA") ‘and the “MMP do not expressly mandate that MMDS '
“shall be permitted within every city and county nor do the CUA and MMP prohibit cities -

: “and counties from banning MMDs:” The authorlty to control the: establlshment of -
~ medical marijuana | establishments necessarlly includes the authorlty to prohlblt them. If

- publlshed the Oplnlon would be the onIy current publlshed op|n|on that advances this -
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interpretation. of section 11362 768, subdlwsmns (f) and (g)(CRC Rule 8. 1105(0)(5) ) ' ' ‘
- Moreover, this mterpretatnon is significant because Evergreen did not analyze or - o
interpret the meanlng of the word “establishment” in these: statutory prOVISIonS

, It is respectfully submitted that, for these reasons, the Opmlon meets the
standards for publication under California rules of Coutt, Rule 8.1105(c) and merlts
certification for publlcatlon in the Official Reports.

Respectfully Submltted

STEPHEN A. MCEWEN

SAM:fk

cc: J. David Nick
Jeffrey V. Dunn
Lee Ann Meyer :
Riverside County Superior Court

IRV #4849-4865-7935 v1
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I declare that T am over the age of elghteen (1 8) ¢ and not a party to this action. My

vbusmess address is 1851 East First Street, Sulte 1550, Santa Ana, Cahforma 92705

On Aprll 10 2012, 1 served the followmg document(s)

REQUEST FOR PUBLICATION DATED APRIL 10,2012 -

on the interested. part1es in thls action by placmg atrue and correct copy of such document,
enclosed in a sealed envelope ‘addressed as follows S

()

X

&

O

()

X)

SEE ATTACHED SERVICE LIST

| BY U.S. MAIL, Iam readily familiar with the busmess practlce for collectton '
and processing of correspondence for mailing with the United States Postal
Service. I know that the correspondence was deposited with the United States

- Postal Service on the same day this declaration was executed in the ordinary

‘eourse of business. I know that the envelope was sealed and; with postage

~ thereon fully prepaid, placed for collection and mailing on this date in the United

‘States mail at Riverside, Callforma [CCP § 1012; 1013 1013a]
BY OVERNI(:HT COURIER I caused the above- referenced document(s) to be ;

; 'deposited in a box or other factllty regularly maintained by the- overnight courier,

~or I delivered the above-referenced document(s) to an overnight courier service,
for delivery to the above addressee(s). [CCP §1013] :

BY FACSIMILE. The facsimile transmission of the foregoing document was
reported as complete and without error. A copy of the transmission report as
“issued by the transmission facsimile machine is attached pursuant to California
Rules of Court Rule 2.306(h)(4). [CRC 2. 306(a)(b)(d)(f)(g)(h)] ’

BY EMAIL I caused the document (w1thout enclosures) described above, to be.
“sent via email in PDF format to the above-referenced person(s) at the ema1l o
~addresses listed. [Pursuantto - _-10 ‘Agreement between counsel electronic

' 7 servnce pursuant to Rule 2. 260, C CRC]

BY PERSONAL SERVICE: I caused such envelope to be dellvered by hand to :

- the above-referenced person(s) at the above address(s). [CCP-§ 101 1]
- BY LEXISNEXIS E-SERVICE. By submitting an electronic version of the o
“ " document listed above via LexisNexis, pursuant to the Court’s-order Mandating
- Electronic Service dated December 7, 2004. 1 certify that said transmission was
. completed and that all pages contalned therein were received. [CRC Rule '
2. 250(5) and 2. 253(a)] S

Executed Aprll 10, 2012, Irvine, Callforma

(State) I declare under penalty of perjury under the laws of the State of
RS California that. the above Is true and correct.

© FRANKOSKY /"
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PEOPLE, et al. v. WILDOMAR PATIENTS. COMPASSIONATE GROUP et al
" Riverside Superior Court Case Nos. RIC 10022903 and RIC 10022476 - -
Fourth Appellate Dlstrlct DlVlSlon 2, Case Nos. E 052728 and E052788

J. David Nick, Esq. =
Law Office of J David Nlck

- 345 Franklin Street

- San Francisco, CA 94102

~J. David Nick, Esq.
Law Office of J. David Nle
777 E. Tahquitz Canyon Way, Ste. 200- 82
Palm Springs, CA 92262 :

VJeffrey V. Dunn
Lee Ann Meyer

~ Best, Best & Krieger LLP
5 Park Plaza, Suite 1500 -
Irvme CA 92614

o Rlvers1de County Superlor Court
4050 Main Street
RIVCI‘SIdC, CA 92501

V Attorney for

Defendant/Appellant
Wildomar Patients.

- Compassionate Group

TEL : (415)552-4444

“FAX : (415)358-5897

E-mail : jdavidnick@lawyer.com

‘ Attorney for
~ League of California Cltles &
, California State Association of

Counties: Amicus curiae

TEL : (949) 263-2600




