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Re: Amicus Curiae Letter in Support of Petition for Review —
Sierra Club v. County of San Diego (4th App. Dist., Case No. D064243 (2014))
(Cal. Supreme Court Case No. $223591)

To the Honorable Chief Justice and the Justices of the Supreme Court:

The League of California Cities (“League”), the California State Association of Counties
(“CSAC”), and the California Association of Environmental Professionals (“AEP”), respectfully
request that the Supreme Court grant the Petition for Review filed by San Diego County in
Sierra Club v. County of San Diego (*Opinion”) (Supreme Court Case No. S223591; Petition for
Review filed January 5, 2015).!

Review of this case is necessary to settle important questions of law and to secure
uniformity of decision. (Cal. Rules of Court, rule 8.500, subd. (b)(1).)

The amici agencies listed above also submitted a letter to the Supreme Court supporting
the Petition for Review filed in Cleveland National Forest Foundation, et al. v. San Diego
Association of Governments, et al. (“CNFF v. SANDAG") (Supreme Court Case No. S223603;
Petition for Review filed January 6, 2015). CNFF v, SANDAG and the Opinion raise similar
issues under the California Environmental Quality Act (Pub. Resources Code, § 21000, ef seq.)
(“CEQA™). Thus, the grounds for Supreme Court review of these two cases share many
similarities.

Of particular concern to the amici agencies, the Court of Appeal in each case faulted the
agency for failing to use Executive Order S—3-05 as the standard or “threshold of significance”
for its analysis of greenhouse gas (““GHG") emissions and climate change impacts. Under
CEQA, however, the lead agency has broad discretion to identify and rely upon appropriate

!/ This amicus curiae letter is submitted pursuant to California Rules of Court, rule 8.500,
subdivision (g).
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standards or thresholds to determine whether a project’s impacts will be significant. Published
appellate court decisions and other guidance documents on this issue establish that such
discretion extends to the analysis of GHC( emissions. The Opinion, like CNFF v. SANDAG, |
entirely strips away such discretion. In this regard, the Opinion is inconsistent with CEQA, the
CEQA Guidelines (Cal. Code Regs., tit, 14, § 15000, et seq.), and other published appellate court
decisions.

Moreover, executive orders, such as Executive Order S-3-03, are not binding on local
government agencies. Yet the Opinion, like CNFF v. SANDAG, suggests that an executive order
can have the binding effect of legislation. Thus, in addition to creating unwarranted confusion in
CEQA case law, the Opinion elevates the executive order beyond its constitutional bounds and
raises serious separation of powers concermns.

I. Interests of Amici Curiae

The League is an association of 472 California cities dedicated to protecting and restoring
local control to provide for the public heaith, safety, and welfare of their residents, and to
enhance the quality of life for all Californians. The League is advised by its Legal Advocacy
Committee, which is comprised of 24 city attorneys from all regions of the State. The Committee
monitors litigation of concern to municipalities, and identifies those cases that are of statewide
significance. The Legal Advocacy Committee has concluded that this case has statewide
significance.

CSAC is a non-profit corporation. Its membership consists of the 58 California counties.
CSAC sponsors a Litigation Coordination Program, which is administered by the County
Counsels’ Association of California and is overseen by the Association’s Litigation Overview
Comimittee, comprised of county counsels throughout the state. The Litigation Overview
Committee monitors litigation of concern to counties statewide, and has determined that this case
raises important issues that affect all counties.

AEP is a non-profit association of public and private sector professionals with a common
interest in improving the standard of practice in CEQA. AEP has over 1,700 members statewide
with expertise in environmental sciences, archeology and paleontology, land use planning,
transportation, engineering, environmental law, and other disciplines integral to the
environmental review process. AEP sponsors professional education opportunities, monitors
case law, legislation and regulatory developments, and participates in the legislative and
rulemaking processes.

The League, CSAC, and AEP have a compelling interest in the Opinion because it has
powerful implications that will affect all agencies and local governments throughout California.
Importantly, the Opinion imposes new legal obligations on local agencies conducting
environmental review for every project under consideration. Moreover, these organizations, like
all cities and counties in California, have a compelling interest in the Opinion because it has
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broad implications regarding the exercise of discretion over local planning decisions and
determinations regarding thresholds of significance under CEQA.

The authorsj of this letter have not been colmpensated for their efforts. This letter has
been prepared on a pro bono basis on behalf of these organizations. None of the parties to this
case has participated in, or provided funding or other direct or indirect support for, the
preparation of this letter.

II. Grounds Supporting Review

A. The Court Should Grant Review Because the Opinion Imposes New Obligations
on Local Agencies that are Not Supported by CEQA, the CEQA Guidelines, or
Existing Case Law; the Opinion also Creates Confusion Regarding Local
Government Obligations in Implementing the State’s Climate Action Initiatives.

The Opinion faults the County of San Diego (“County”) for failing to use Executive
Order S-3-05 as the threshold of significance for measuring GHG emissions and climate change
impacts in the environmental impact report (“EIR”) prepared for the County’s Climate Action
Plan (“CAP”). Although the court based its decision in part on the fact that the County promised
in its 2011 General Plan Update EIR that compliance with Executive Order S-3—05 would be
made a requirement of the CAP, the Court did not limit its holding to that specific fact.

Indeed, the Opinion has broad implications far beyond the specific facts of the case. For
instance, the Opinion notes that the County’s CAP does not comply with Executive Order S-3-
05, which requires a consistent rate of GHG emissions reductions after 2020. (Opinion, p. 30.)
The Opinion then states that because the project does not comply with Executive Order $-3-05,
it will have significant impacts. (/bid.) Elsewhere, the Opinion is critical of the CAP for not
mitigating climate change impacts consistent with Executive Order S—3-05 and for not including
“a meaningful analysis of measures that extend beyond year 2020,” as required by the Executive
Order. (Opinion, p. 8; see also Opinion, p. 28 [the County’s failure to comply with Executive
Order S-3-05 supports the conclusion that the project will have significant, adverse
environmental impacts that have not been previously considered, mitigated, or avoided].) The
Opinion essentially holds that the Executive Order has the force of law and requires agencies’
plans to “maintain a constant rate of GHG emissions reductions after 2020.” (Opinion, p. 30.) In
fact, the Opinion is filled with statements suggesting that local agencies are required to achieve
emission reductions within their jurisdictions to match the trajectory of Executive Order S-3-05.
(See, e.g., Opinion pp. 2, 28-30 [various passages stating County failed to *“comply” with
Executive Order S-3-05.].)

These statements have significant implications for local governments and their citizens.
The suggestion that local agencies are required to comply with Executive Order S-3-05 and
must use the Executive Order as the basis evaluating the significance of GHG impacts is not
consistent with CEQA or the CEQA Guidelines and overstates local agency obligations
regarding implementation of the State’s climate action initiatives.



Chief Justice Tani Cantil-Sakauye

and the Justices of the California Supreme Court
January 29, 2015

Page 4

1. A lead agency is not required to use Executive Order No. S—3-05 as the basis
for its GHG emiﬁsionsI and climate change analysis. | |

CEQA delegates to lead agencies the discretion to establish “significance thresholds”
used to assess a project’s environmental effects. CEQA Guidelines section 15064.7 states public
agencies are “encouraged to develop and publish thresholds.” CEQA does not, however, require
the adopting of formal thresholds. (Oakland Heritage Alliance v. City of Oakland (2011) 195
Cal.App.4th 884, 896 (2011) [agency has discretion to rely on adopted standards to serve as
significance thresholds for a particular project].) A lead agency may also appropriately use
existing environmental standards to determine a project’s significant impacts. (Communities for
a Better Environment v. California Resources Agency (2002) 103 Cal.App.4th 98, 111.) Even the
decision not to adopt a formal threshold and use existing standards is an exercise of discretion.
(Save Cuyama Valley v. County of Santa Barbara (2013) 213 Cal.App.4th 1059, 1068 [formal
adoption of project-specific threshold was not required].)

A lead agency’s determination of whether to characterize impacts as significant
necessarily requires the lead agency to make policy judgments. As the CEQA Guidelines
explain:

The determination of whether a project may have a significant effect on the
environment calls for careful judgment on the part of the public agency involved,
based to the extent possible on scientific and factual data. An ironclad definition
of significant effect is not always possible because the significance of an activity
may vary with the setting. For example, an activity which may not be significant
in an urban area may be significant in a rural area.

(CEQA Guidelines, § 15064, subd. (b).)

The courts also recognize that differentiating between significant and insignificant
impacts necessarily involves agency discretion, and that the exercise of such discretion is entitled
to deference. (Save Cuyama Valley v. County of Santa Barbara, supra, 213 Cal.App.4th at p.
1068; Clover Valley Foundation v. City of Rocklin (2011) 197 Cal.App.4th 200, 243; Eureka
Citizens for Responsible Government v. City of Eureka (2007) 147 Cal.App.4th 357, 375-376;
Mira Mar Mobile Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 492-493,
National Parks & Conservation Assn. v. County of Riverside (1999) 71 Cal.App.4th 1341, 1357.)

The Governor’s Office of Planning and Research (“OPR”’) has summarized these
principles:

[N]either the CEQA statute nor the CEQA Guidelines prescribe thresholds of
significance or particular methodologies for performing an impact analysis. This
is left to lead agency judgment and discretion, based upon factual data and
guidance from regulatory agencies and other sources where available and
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applicable. A threshold of significance is essentially a regulatory standard or set
of criteria that represent the level at which a lead agency finds a particular
envfronmenta] effec} of a project to be significant. Compliance with a given
threshold means the effect normally will be considered less than significant.
Public agencies are encouraged but not required to adopt thresholds of
significance for environmental impacts.

(Governor’s Office of Planning and Research, Technical Advisory, CEQA4 AND
CLIMATE CHANGE: Addressing Climate Change through California
Environmental Quality Act (CEQA) Review (June 19, 2008) (OPR, CEQA and
Climate Change), p. 4.}

If anything, these principles apply with even greater force to “significance thresholds”
applicable to the lead agency’s analysis of GHG emissions and climate change. In recent years,
State and local agencies and experts have grappled with determining whether the GHG emissions
of a single plan or project contribute to the global phenomenon of climate change, and how to
integrate that determination into the CEQA analysis for a project. These authorities uniformly
recognize that each lead agency retains discretion to adopt appropriate significance thresholds
addressing this issue.

Although Executive Order S-3-05 establishes 2050 goals for reducing GHG emissions,
agencies are not required to use those goals to evaluate GHG emissions. In 2008, the
Schwarzenegger administration issued guidance regarding this issue; that guidance stated that the
adoption of appropriate significance thresholds was a matter of discretion for the lead agency.
The guidance states:

[T)he global nature of climate change warrants investigation of a statewide
threshold of significance for GHG emissions. To this end, OPR has asked ARB
technical staff to recommend a method for setting thresholds which will
encourage consistency and uniformity in the CEQA analysis of GHG emissions
throughout the state. Until such time as state guidance is available on thresholds
of significance for GHG emissions, we recommend the following approach to
your CEQA analysis.”

Determine Significance

» When assessing a project’s GHG emissions, lead agencies must describe the
existing environmental conditions or setting, without the project, which
normally constitutes the baseline physical conditions for determining whether
a project’s impacts are significant.

* As with any environmental impact, lead agencies must determine what
constitutes a significant impact. In the absence of regulatory standards for
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GHG emissions or other scientific data to clearly define what constitutes a
“significant impact”, individual lead agencies may undertake a project-by-
projecr‘t analysis, consistent with a\iailable guidance and currerft CEQA
practice.

The potential effects of a project may be individually limited but cumulatively
considerable. Lead agencies should not dismiss a proposed project’s direct
and/or indirect climate change impacts without careful consideration,
supported by substantial evidence. Documentation of available information
and analysis should be provided for any project that may significantly
contribute new GHG emissions, either individually or cumulatively, directly
or indirectly (e.g., transportation impacts).

Although climate change is ultimately a cumulative impact, not every
individual project that emits GHGs must necessarily be found to contribute to
a significant cumulative impact on the environment. CEQA authorizes
reliance on previously approved plans and mitigation programs that have
adequately analyzed and mitigated GHG emissions to a less than significant
level as a means to avoid or substantially reduce the cumulative impact of a
project.

(OPR, CEQA and Climate Change, pp. 4, 6.)

It is clear that OPR did not state that Executive Order S-3-05 had to be used as a significance
threshold under CEQA. Rather, OPR recognized that, until CARB establishes a state-wide
standard, selecting an appropriate threshold was within the discretion of the lead agency.
Because CARB has not yet adopted such a threshold, the issue remains a matter of discretion for
the lead agency.

In December 2009, the California Resources Agency, under then-Govemnor

Schwarzenegger, adopted amendments to the State CEQA Guidelines. Among other things, the
Resources Agency adopted CEQA Guidelines section 15064.4, entitled “Determining the
Significance of Impacts from Greenhouse Gas Emissions.” The guideline, which took effect in
March 2010, states:

(a) The determination of the significance of greenhouse gas emissions calls for a

careful judgment by the lead agency consistent with the provisions in section
15064, A lead agency should make a good-faith effort, based to the extent
possible on scientific and factual data, to describe, calculate or estimate the
amount of greenhouse gas emissions resulting from a project. . . .

(b) A lead agency should consider the following factors, among others, when

assessing the significance of impacts from greenhouse gas emissions on the
environment:



Chief Justice Tani Cantil-Sakauye

and the Justices of the California Supreme Court
January 29, 2015

Page 7

(1) The extent to which the project may increase or reduce greenhouse gas
emiss1i0ns as compared to the existing envirlonmental setting; |

(2) Whether the project emissions exceed a threshold of significance that
the lead agency determines applies to the project;

(3) The extent to which the project complies with regulations or
requirements adopted to implement a statewide, regional, or local plan
for the reduction or mitigation of greenhouse gas emissions. Such
requirements must be adopted by the relevant public agency through a
public review process and must reduce or mitigate the project’s
incremental contribution of greenhouse gas emissions. If there is
substantial evidence that the possible effects of a particular project are
still curnulatively considerable notwithstanding compliance with the
adopted regulations or requirements, an EIR must be prepared for the
project.

Nothing in CEQA Guideline section 15064.5 states, or implies, that agencies must use the
emissions reductions goals in Executive Order S-3-05 as a “significance threshold” for CEQA
purposes.

The Opinion is also inconsistent with existing published decisions on this point. Existing
case law supports the conclusion that Executive Order S-3-05 does not establish mandatory
“significance thresholds” under CEQA. Most notably, Citizens for Responsible Equitable
Environmental Development v. City of Chula Vista (2011) 197 Cal.App.4th 327, involved the
environmental review process for a proposal to replace an existing Target store with a newer,
bigger one. The threshold used to analyze the project’s GHG emissions was whether the project
would “[c]onflict with or obstruct the goals or strategies of the California Global Warming
Solutions Act of 2006 (AB 32) or its govemning regulation.” (Id. at p. 335; Health & Saf. Code,
§§ 38500-38599.) The opponents argued the analysis should have considered other recognized
thresholds as well. In rejecting this argument, the Court stated:

Effective March 18, 2010, the Guidelines were amended to address greenhouse
gas emissions. (Guidelines, § 15064.4.) The amendment confirms that lead
agencies retain the discretion to determine the significance of greenhouse gas
emissions . . . . Thus, under the new guidelines, lead agencies are allowed to
decide what threshold of significance it will apply to a project.

(197 Cal.App.4th at p. 336.)
The Court held that, in light of this guideline, the city had discretion to focus on compliance with

AB 32 as its significance threshold. The Court went on to uphold the city’s application of this
guideline to the GHG emissions from the new Target store. (/d. at pp. 336-337; see also Friends
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of Oroville v. City of Oroville (2013) 219 Cal.App.4th 832, 841 [finding adoption of similar
threshold proper]; Rialto Citizens for Responsible Growth v. City of Rialto (2012) 208
Cal.App.4th 899, 937 [agency did not abuse its disclretion iP concluding GHG and climate
change impacts were too speculative to allow for determination whether Wal-Mart store’s GHG
emissions were significant in light of absence of recognized threshold].)

The Opinion is impossible to square with existing published case law on this topic and
with the guidance described above. Thus, the Opinion’s discussion regarding Executive Order S-
3-05, and its role in the CEQA analysis, creates confusion on this topic and imposes obligations
on agencies beyond those required under CEQA or the CEQA Guidelines. (See Pub. Resources
Code, § 21083.1 [courts should not interpret CEQA to impose procedural or substantive
requirements beyond those explicitly stated in CEQA or the CEQA Guidelines]; Chaparral
Greens v. City of Chula Vista (1996) 50 Cal.App.4th 1134, 1145 [same}.).

2. Executive Order No. S—3-05 does not impose any legal obligations on local
government agencies.

As noted above, the Opinion suggests that an executive order can establish state-wide
policy binding even on local agencies. This premise expands the Governor’s authority beyond its
constitutional bounds and raises serious separation of powers concems.

The Govemor, as the state’s “supreme executive,” generally has the authority to issue
executive orders regarding the actions of the various subdivisions of the executive branch of
government. (Cal. Const. art. V, § 1.) The Governor may also issue executive orders as
specifically provided by statute that allows executive discretion over a particular matter. But the
Governor has no authority to issue executive orders beyond what is provided in the Constitution
or by statute. Moreover, under the separation of powers clause, the Governor cannot issue orders
regarding actions of the legislative or judicial branches of government, unless specifically
allowed by the Constitution. (Cal. Const. art. IIL, § 3.) Article [V, Section 1, vests legislative
power in the California Legislature. (Cal. Const. art. IV, § 1.) Executive Order S-3-05 is not
legislation. It was not adopted by the Legislature. It was not adopted under authority delegated to
the Governor by the Legislature under any statute. (See Lukens v. Nye (1909) 156 Cal. 498, 503.)
Therefore, Executive Order S-3-05 is not binding on local agencies.

To the extent the Opinion turns the executive order into a state regulation of broad-based
application, it also runs afoul of the Administrative Procedure Act (APA) (Gov. Code, § 11340 et
seq.). Unless expressly or specifically exempted, all state agencies not in the legislative or
judicial branches must comply with APA rulemaking requirements when engaged in quasi-
legislative activities. (Winzler & Kelly v. Dept. of Industrial Relations (1981) 121 Cal.App.3d
120, 125-28.) While the Governor has the power to adopt executive orders applicable to State
agencies, that power stops where, as here, the Executive Order meets the definition of a broadly
applicable regulation under the APA. (See Gov. Code, § 11342.600.)
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The Opinion’s suggestion that executive orders can have the binding effect of legislation
has broad implications beyond CEQA. Unlike legislation or formal rule-making, an executive
order may be issued by the Governor,at any time and without any public vetting process. Loxfal |
agencies may be unable to comply with executive orders that can be issued or changed without
notice, and without input from such agencies. The Opinion is silent about these problems.

Moreover, the Opinion suggests that local governments are required to achieve emission
reductions within their jurisdictions to match the trajectory of the Scoping Plan and Executive
Order S-3-05 regardless of limitations on their legal authority and regardless of local
circumstances which may affect their ability to comply (e.g., demographic differences, urban v.
rural, industrialized v. suburban, etc.). In practicality, however, this is an impossible goal.
Moreover, the Scoping Plan makes it clear that the vast majority of GHG emission reductions are
expected to come from statewide programs or initiatives over which local govemments have
little or no control (e.g., cap-and-trade, conversion to renewable energy sources, automobile fuel
and efficiency standards, energy-efficient building standards). In fact, emission reductions from
local land use planning are expected to account for less than three percent of the total.

Further, the Scoping Plan, AB 32, and Executive Order S-3-05, do not include any
mandate for a “constant rate” of GHG emissions reductions after 2020, as suggested in the
Opinion. (Opinion p. 30.) This portion of the Opinion seems to imply that local governments
must achieve a steady rate of annual reductions which may be impossible in practice, particularly
given their limited role in implementing overall State climate action strategies and the State’s
own inability at the present time to define how the drastic further emission decreases
contemplated by Executive Order 5-3-05 will be achieved. This directive could also be
counterproductive, placing a premium on short term annual gains instead of more farseeing
initiatives which might lead to ultimately greater payoffs. Thus, the Opinion will likely provoke
litigation against local governments for failing to do the impossible.

II1. Conclusion

GHG emissions and climate change pose serious, complex problems affecting all
Californians. The Opinion may be right that, as a policy matter, agencies should strive to meet
the 2050 emission reduction targets established by Executive Order S-3-05. The Opinion may
also be right that, as a matter of policy, CEQA documents should assess whether a proposed
project or plan is consistent with these targets.

The problem is that the Court of Appeal does not (or ought not to) make such policy.
That is the job of the Legislature, of CARB, and of local agencies. The Court of Appeal deprives
local agencies in particular of the discretion to adopt such policy, based on an application of
Executive Order 8-3-05 that cannot be squared with CEQA Guidelines and guidance adopted
and issued by the very same Governor.

The Opinion is inconsistent with CEQA, the CEQA Guidelines, and existing published
opinions and creates confusion for local agencies as they grapple with the immensely
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complicated problem of climate change while also being tasked with performing complex CEQA
review for a diverse array of projects. Moreover, by elevating an executive order to essentially
binding legislation, the Opiniqn will have ramifications far beyond CE('T)A. We respecfﬁxlly
request that the Supreme Court grant review of the Opinion.

Very truly yours,
Whitman F. Manley %
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