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An award of attorney fees to a plaintiff who “prevails™ in the litigation under
mandatory (§ 6258 (d) (“The court shall award....”). (See, Filarsky v. Superior Con
Cal.4th 419, 427 (Filarsky), Belth v. Garamendi (1991) 232 Cal App.3d 896, §99-
However, under FOIA, an award of attorney fees is discretionary with the court (™1
assess...."). (5 US.C. § 552a)(4)EXi).)

We acknowledge what the appellate court pointed out in Los Angeles Time:
Corvidor Transportation Authoriry (2001) 88 Cal.App.4th 1381, 1391, n. 9. “The st
award of attorney fees under the Freedom of Information Act is entirely different. 1
discretion 1o withhold fees; even a plaintiff who has °substantially prevailed” and
eligible for fees will receive an award only after the count balances a num
including among others the reasonablencss of the agency's withholding and the
public.”

Notably, under FOIA, “[e]ven if a court concludes that a plaintiff in a F
substantially prevailed, a further inquiry must be made into the entitlements of the
fees award. This ingquiry entails a balancing of four factors: (1) the benefit of the
public; (2) the commercial benefit of the release to the plaintiff; (3) the nature of
interest; and (4) the reasonableness of the agency’s withholding. Church of Scient
653 F.2d at 590." (Weisberg v. U.S, Dep 't of Justice (D.C. Cir. 1984) 745 F.2d 147

It is not sufficient to say that public agencies in California should only
FOIA discretionary standard for an attorney fees award applied under the CP
among other things, call for an assessment of the reasonableness of the agency’s
records. Clearly, that is a matter of legislative prerogative and choice. Rather, pu
can insist that since an award of attorney fees to a plaintiff who prevails in
mandatory, the courts ought to enforce the very conditions to such an aws
Legislature clearly prescribed.

In relevant part, section 6259 provides:

“{a) Whenever it is made to appear by verified petition to the su
court of the county where the records or some part thereof are situated that ¢
public records are being improperly withheld from a member of the publi
court shall order the officer or person charged with withholding the reco
disclose the public record or show cause why he or she should not do so,

“(b) If the count finds that rhe public official s decision to refuse disc
is not justified under Section 6254 or 6235, he or she shall order the
official to make the record public,
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“(d) The court shall award court costs and reasonable attomey fees to the
plaintiff should the plaintiff prevail in litigation filed pursuant 1o this section.”
(Emphasis added. )

Notwithstanding these plain provisions requisite to a mandatory award of attorney fees
under section 6259 (i.e., a finding that the “records are being improperly withheld,” that “the
public official's decision to refuse to disclose is not justified,” and, that the “plaintiff prevail in
the litigation [iled under this section,”) the appellate courts have {pse dixit installed a regime that
requires a mandatory award of attomey fees simply when the plaintiff files an action which
results in defendant releasing a copy of a previously withheld document---the so-called
“catalyst” theory derived from Code of Civil Procedure section 1021.5 (see, Graham v.
DatmlerChrysler Corp. (2004) 34 Cal.4th 553, 560). (Belth, supra, at p. 898.)

The Belth court, which originated this notion, explained:

“Whether subdivision (d) is applicable here depends on what it means to
‘prevail in litigation." While no reported case has construed the phrase in this
context, many courts have interpreted similar language in Code of Civil Procedure
section 1021.5.['][footnote omitted.] *

“....A plaintiff is considered the prevailing party if his lawsuit motivated
defendants to provide the primary relief sought or activated them to modify their
behavior (California Common Cause v. Duffy, supra, 200 Cal.App.3d at p. T41),
or if the litigation substantially contributed 1o or was demonstrably influential in
setting in motion the process which eventually achieved the desired result
(Wallace v. Consumers Cooperative of Berkeley, Inc., supra, 170 Cal.App.3d a1
pp. 845-846).” (Ibid., at pp. 901-902.)

It should suffice to note that that language of section 6259 is nothing like the language in
Code of Civil Procedure section 1021.5 in any respect. Right off, section 6259 uses the term

T=g 1021.5, Atlormey fees in cases resulting in public bemelit

“Upon motion, @ court may award attomeys’ fees 10 a successful party agamsi one OF more Opposing parties in any
action which has resulted in the enforcement of an important right affecting the public interest if: (a) a significant
benefit, whether pecuniary or nonpecuniary, has besn conferred on the general public or a large class of persons, (b)
the necessity and financial burden of private enforcement, or of enforcement by one public entity against anather
public entity, are such as to make the award appropriate, and (c) such fees should not in the interest of justice be
paid out of the recovery, if any. With respect to actions invelving public entities, this ssction applies 1o allowances
against, but not in favor of, public entities, and no claim shall be required to be filed iherefor, unlbess one or man
successful parties and one or more opposing parties are public entities, in which case no claim shall be required 1o be
filed therefor under Part 3 (commencing with Section 9040) of Division 3.6 of Title | of the Government Code.”
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“prevail in litigation.” By contrast, Code of Civil Procedure section 1021.5 uses the term
“successful party.” Second, and most critically, Code of Civil Procedure section 1021.5 is, itself,
infused with discretion. Of note, included in its explicit provisions is whether “the necessity and
financial burden of private enforcement,..., are such as to make the award
appropriate ..., "(emphasis added ) Simply stated, whether to award attorney fees under Code of
Civil Procedure section 1021.5 is discretionary with the court. (See, Summir  edia, LLC v. City
of Los Angeles (2015) 240 Cal. App. 4th 171, 187 (award of attomney fees under CCP § 1021.5is
entrusted 1o court's “equitable discretion™); Carian v. Department of Fish & Wildfife (2015) 235
Cal. App. 4th 806, B14-815 (same); Robinson v. City af Chowchilla (2011), 202 Cal. App. 4th
382, 391 (same).) (If anything, the discretion and guiding criteria for the award of attomey fees
under Code of Civil Procedure section 1021.5 are close to those that relate to the award of
attorney fees in FOIA litigation, discussed above.)

Thus, Belth took a discretionary attorney award regime (CCP § 1021.5) and pasted it over
the mandatory award provisions of the CP . If the Legislature had intended 1o import the
provisions of Code of Civil Procedure section 1021.5 into the CP , it easily could have done
s0. It did not, and this Court has never explicitly endorsed this interpretation of the statute.

In Filarsky, this Court rejected an effort by the city there to obtain fees and costs outside

the strict parameters set by the section 6259 and rejected application of the Code of Civil
Procedure.

“Although the City might ordinarily be entitled to its costs as the party
prevailing in the lawsuit under Code of Civil Procedure section 1032, the
Legislature has provided otherwise in cases brought pursuant to the Act. In cases
brought pursuant to the Act, the Legislature has expressly limited an award of
costs to the public agency to those actions in which the plaintiff's case is clearly
frivolous. As such, the specific provisions of the Act must prevail over the more
general provision of the Code of Civil Procedure. [Chtations.]' (Rogers v
Superior Court (1993) 19 Cal. App. 4th 469, 484.)" (Filarsky, supra, at p. 427.)

In the same breath, this Court made clear that strict adherence to section 6259 applied to both
sidesof CP  lingation:

“We subsequently agreed with the Court of Appeal’s interpretation of the
statute in Rogers: ‘This statutory provision quite clearly addresses the
circumstances under which both a plaintiff and a defendant can obtain an award
of costs (and attoney fees) following a Public Records Act lawsuit.  For the
plaintiff, he or she must “prevail in litigation filed pursuant to this section.™
(Gov. Code, § 6259, subd. (d).)" (Filarksy, supra, at pp. 427-428.)
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Rather than adhere to this Court's holding in Filarsky, every subsequent appellate
decision, including the one below, has slavishly and blindly accepted and applied the Beilth
“gloss™ on section 6259's “prevail in litigation™ language. (See, Galbiso v. Orosi Public Utility
District (2008) 167 Cal.App.4th 1063, 1087-88; Los Angeles Times v. Alameda Corridor
Transportation Authority (2001) 88 Cal.App.4th 1381, 1391; Rogers v. Superior Court (1993) 19
Cal.App.4th 469, 482; otorola Communication & Electronics, Inc. v. Department of General
Services (1997) 55 Cal App.4th 1340, 1344 ) Belth’s holding, unquestioned and followed in
these subsequent decisions, simply cannot be squared with the plain terms of the statute or this
Court’s holding in Filarsky that section 6259 created its own conditions for the award of attorney
fees untethered 10 any other provision of law, including anything found in the Code of Civil
Procedure.

The Court of Appeal’s opinion directs an award of attorney fees to a plaintifT who did not
“orevail” in the action under a “catalyst” or “impetus™ theory, which, itself, has no basis in the
statute, and upon a diluted or relaxed standard of the meaning of “improperly withheld” and
“refuse[d]” to disclose.” Given the mandatory requirement for an attormey fee award under
section 625%(d), this Court should correct the interpretation of the statute to require strict
adherence to its qualifications for a mandatory award of attorney fees set forth in section 6259.

B. The appellate court’s expansion of liability for the payment of attorney fees under
section 6259 beyond the plain terms of the statute creates a perverse incentive (o
end all records searches and cooperation with the requestor once litigation is filed.

The irony of the Court of Appeal opinion is that it sends this clear signal to public
agencies throughout the state: Once the agency is sued under section 6258, stop searching for
records that might respond to the request and stop working with the requester, Stand your
ground and fight, because if the agency continues to search and cooperate and finds a disclosable
document, the agency will likely be tagged with the requestor’s attomey fees. This is bad policy.

The additional irony is that there is nothing in section 6259 which supports the appellate
court's result. Just the opposite. Section 6259 assumes that prior to the filing of the section
6258-6259 litigation, the public agency has discovered or knows of a record which it has then
“improperly withheld” by refusing to disclose the record even though it did not qualify for an

* The same Court of Appeal which decided the underlying case, earlier decided Community Youth Athletic Center v.
City of National City (2013) 220 Cal. App.4th 1385, There the court held that the city was liable for attorncy fees
under section 6259 when no records were produced becawsse they were lost or missing owing 1o the city's “internal
logistical problems or general neglect of duties.” (Id., &t p. 1447.) Thus, records there were not “improperly
withheld:” they either no longer existed or the city could not Jocate them. But, that was enough for the appeliate
court 1o impose an atormey fee award. Ironically, the court, as here, refuses to look to the reasonableness of an
agency's search for records, but will direct an award fees when an agency has, in its view, been negligent.
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exemption from disclosure under 6254 or 6255, or the agency has ignored or rejecied the request

out of hand (see, Galbiso v. Ovasi Public Utility District, supra, 167 Cal. App.4th at pp. 1087-
88).

The Court of Appeal ignored that the standard for a records search under the CPRA is
reasonableness. (City of San Jose, supra, 2 Cal.5th at p. 627.) Rather, it imposed strict liability
for a failure to discover all disclosable records priot to initiation of litigation. That is, if the
agency's scarch, often of millions of records, at times spread across various data bases and
housed in numerous offices and storage facilities, fails to locate a disclosable record, then the
agency will be liable to pay attorney fees if a previously undiscovered record emerges and is
disclosed after litigation is initiated. And to make matters worse, it imposes liability when the
agency acts to address its prior shoricoming in searching and disclosing while litigation is
pending. If the public agency continues to search and cooperate, post the filing of the section
6258 petition, and finds and discloses records, it will provide all the proof needed to be liable for
paying the requestor’s attorney fees. The Legislature could not have intended this result and by
the plain words and meaning of the statute, we know it did not.

C. The appellate court's construction of attorney fee liability under section 6259 will
chill even legitimate and good faith efforts by government agencies lo protect
records or aspects of records that might be exempt from disclosure and to narrow
requests that are overly burdensome or, on balance, where disclosure is not in the
public interest.

While most requests under the CP are routine and easily addressed, others raise
serious concerns for privacy or other interests protected by the specific exemptions in section
6254 and the general “catch-all” exemption of section 6255, the later protecting the deliberative
process privilege (see, Times Mirror Co. v. Superior Court (1991) 53 Cal, 3d 1325) and
protecting against requesis which are overly burdensome or not in the public interest (see,
Weaver v. Superior Courf (2014) 224 Cal.App.4th 746; ACLU v. Dewkmejian (1982) 32 Cal3d
440). The CPRA encourages, indeed directs, the public agency to work with the requester 1o
achieve an agreement on what records are being requested and will be disclosed. (§ 6253.1; see,
Fredericks v. Superior Court (2015) 233 Cal App.4th 209, 228.) This is normally a give and take
process that plays out over days or a few weeks. (An agency has no more than 24 days-—10 days
plus a 14 day extension in “unusual circumstances”-—to respond 10 a request. (Section 6233(c).)
But, there is no statutory trigger for when an action can be filed under section 6258. No decided
case has held that a petition filed under section 6258 was not “ripe” for adjudication because the
public agency was still engaged in the section 6253.1 process with the requester after this period
has lapsed. But once an action is filed, the potential of liability for payment of the requester’s
attorney fees immediately arises. As a result, requesters are encouraged to file suit prematurely
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